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Court of Appeals of the District of Columbia 

I 


No. 5140. 1 

I 

Carroll Electric Company, Appellant, | 

vs. 

Freed-Eisemanx Radio Corporation, a Coiip. 


i 

a Supreme Court of the District of Columbia. 

At Law. 

i 

! 

No. 76951. 


Carroll Electric Company, a Corporation, Plhintiff, 

vs. 

Freed-Eisemanx Radio Corporation, a Corporation, 

Defendant. 

United States of America, 

District of Columbia , ss: 

i 

i 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

i 

1 Declaration . 

! 

Filed Julv 18, 1929. 

In the Supreme Court of the District of Columbia. 


At Law. 
No. 76951. 


Carroll Electric Company, a Corporation, Plaintiff, 

vs. 

i 

Freed-Eisemann Radio Corporation, a Corporation, 

Defendant. j 


i 

I. The plaintiff, Carroll Electric Company, a District of 
Columbia corporation, by its attorneys, Douglas, Obear & 
1—5140a 
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Douglas, sues the defendant, Freed-Eisemann Radio Cor¬ 
poration, a New York corporation, for that heretofore, to- 
wit, on the 2nd day of May, 1929, the plaintiff and defend¬ 
ant entered into a certain written agreement called “Dis¬ 


tributor’s Franchise,” wherein the defendant granted to 
the plaintiff a franchise for the exclusive purchase and dis¬ 
tribution within certain territories, of radio products manu¬ 
factured bv the defendant: that in and bv said agreement, 
the defendant granted to the plaintiff an exclusive franchise 
to sell radio products of the defendant in the District of 
Columbia, Maryland, Virginia, part of West Virginia and 
part of Delaware, except such sales as may be made by the 
defendant to national chain stores within said territory, 
from the date of said contract until March 31, 1930: that the 


defendant agreed to sell said products to the plaintiff at a 
discount of fifty per cent and ten per cent from list price, 
f. o. b. factory at Clifton, New Jersey, payment less 
2 two per cent to be made on or before the 10th of the 
month following the filling of orders from the plain¬ 
tiff ; that the defendant further agreed that it would protect 
the plaintiff from any loss due to reduction of list prices of 
products manufactured by the defendant after their pur¬ 
chase by the plaintiff; that the defendant further agreed 
that it would join in advertising with the plaintiff and per¬ 
mit the plaintiff to expend for its account certain sums for 
so-called cooperative advertising according to certain terms 
and conditions in said agreement more particularly set 
forth; that in consideration of the foregoing covenants and 
agreements on the part of the defendant to be performed 
in and by said written agreement, the plaintiff agreed that 
it would at all times during the existence of said franchise, 
carry a representative stock of the products of the defend¬ 
ant and that it would exert every reasonable effort to sell 
the products of defendant at wholesale within said territory 
and to secure an adequate number of dealers to sell said 
products at retail within said territory; that it would pur¬ 
chase products of the defendant in accordance with the de¬ 
fendant’s formal acknowledgment of orders at a discount 
of fifty per cent and ten per cent from list price f. o. b. fac¬ 
tory at Clifton, New Jersey, payment less two per cent to be 
made on or before the 10th day of the following month; 
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that it would have every new dealer to whom the plaintiff 
should sell the defendant’s products, approved by the de¬ 
fendant, and have such dealers execute the defendant’s so- 
called “authorized dealer’s contract”; that it would! accept 
certain monthly quotas specified in said agreement 

3 as the number of units which it expected to selj under 
said agreement, and that, upon the execution thereof, 

it would order the first three monthly quotas; that the plain¬ 
tiff would send to the defendant on or before the 5th day 
of each month, a detailed inventory of the defendant’s 
products on hand and a statement of all sales made! by the 
plaintiff and authorized dealers during the preceding 
month; that the plaintiff would act as wholesale distributor 
of the defendant within the territory aforementioned, and 
would, at the plaintiff’s expense, maintain an office ahd show 
room within the said territory, with an efficient service de¬ 
partment and sales force, adequately equipped to j service 
and sell at wholesale, the defendant’s products; that the 
plaintiff would not sell, advertise, offer or display for sale, 
any radio sets, speakers, parts or tubes other than those 
furnished bv the manufacturer, during the term of said 
agreement; that the plaintiff would not use the corporate 
name of the defendant or any part thereof or any of its 
copyrights, trademarks or trade names in connection with 
the corporate or trade name of the plaintiff, it bein$ under¬ 
stood, however, that in advertising the defendant ]s prod¬ 
ucts, the plaintiff might indicate that it was the authorized 
distributor for the defendant’s radio products within the 
territory aforementioned; that it was further provided in 
and by said agreement that if either party thereto should 
fail to perform any of the obligations imposed upon jit under 
the terms thereof, the other party should have the right and 
option to terminate said agreement upon fifteen dhvs’ no¬ 
tice sent by mail to the address of the other party; tjhat pur¬ 
suant to and in accordance with the terms of thje afore¬ 
mentioned agreement the plaintiff proceeded to land did 
carry out and perform the covenants and conditions 

4 therein mentioned on its part to be carried! out and 
performed, in that it did immediately order I the first 

three monthly quotas of radio products specified in said 
contract, and in that it has at all times since the execution 
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thereof carried a representative stock of the products of the 
defendant (insofar as it was able to obtain said products 
from the defendant) and has at great expense to itself, ex¬ 
erted every reasonable effort to sell the products of the de¬ 
fendant at wholesale within the territory covered by the 
contract, and in that at great expense to itself, it has used 
every reasonable: effort to secure an adequate number of 
dealers to sell said products at retail within said territory 
and has had numerous dealers which have been approved by 
the defendant execute the defendant’s so-called “Author¬ 
ized Dealer's Contract," and in that the plaintiff has acted 
as wholesale distributor of the defendant within the terri¬ 
tory aforementioned, and lias at its own expense main¬ 
tained an office and show room within the said territory with 
an efficient service department and sales force adequately 
equipped to sell at wholesale the defendant's products and 
in that it has not sold or advertised or offered or displaved 
for sale any radio sets, speakers, parts or devices other 
than those furnished by the defendant during the term of 
said contract, and in that it has not used the corporate 
name of the defendant, or any part thereof or any of its 
copyrights, trade-marks, or trade names in connection with 
the corporate or trade name of the plaintiff, and in that it 
has promptly paid the defendant for products delivered to 
the plaintiff less the discount provided in said agreement, 
and less other credits properly accruing to the plaintiff, and 
in that the plaintiff has done and performed each and every 
other act which it was required to do or perform in 
5 and by said agreement, and has been at all times since 
the execution thereof ready, willing and able to con¬ 
tinue to carry out and perform the same; but that the de¬ 
fendant, on to-wit, June 19, 1929, wrongfully and in viola¬ 
tion of and in breach of the aforementioned agreement, and 
the plaintiff not having defaulted in the performance of 
any of the terms thereof, wrongfully and in violation of said 
agreement did repudiate and cancel the said agreement and 
notify the plaintiff thereof by telegram and by letter, said 
repudiation and cancellation to be effective fifteen days 
from the date of the aforesaid notification to the plaintiff; 
that by reason of the said wrongful cancellation and repu- 
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diation of said agreement on the part of said defendant the 
plaintiff has suffered damages in the sum of $102,987.42. 

Wherefore the plaintiff brings this suit and claims from 
the defendant the sum of $102,987.42, besides costs.! 

II. The plaintiff sues the defendant for that heretofore, 
to-wit, on the 2nd day of May, 1929, the plaintiff land de¬ 
fendant entered into a certain written agreement called 
“Distributor's Franchise”, wherein the defendantjgranted 
to the plaintiff a franchise for the exclusive purchase and 
distribution within certain territories, of radio products 
manufactured bv the defendant; that in and bv said agree- 

* • • • * j v " » 

ment, the defendant granted to the plaintiff an exclusive 
franchise to sell radio products of the defendant in!the Dis- 
trict of Columbia, Maryland. Virginia, part of West Vir¬ 
ginia and part of Delaware, except such sales asj may be 
made by tlie defendant to national chain stores within said 
territory from the date of said contract until Miarch 31, 
1930; that the defendant agreed to sell said produces to the 
plaintiff at a discount of fifty per cent and ten per cent 
from list price, f. o. b. factory at Clifton, 2>ew Jer- 
6 sey, payment less two per cent to be made on or 
before the 10th of the month following the hlling of 
orders from the plaintiff; that the defendant! further 
agreed that it would protect the plaintiff from any! loss due 
to reduction of list prices of products manufactured by the 
defendant after their purchase by the plaintiff; |that the 
defendant further agreed that it would join in advertising 
with the plaintiff and permit the plaintiff to expend for its 
account certain sums for so-called cooperative advertising 
according to certain terms and conditions in said agreement 
more particularly set forth; that in consideration of the 
foregoing covenants and agreements on the part of the de¬ 
fendant to be performed in and by said written agreement, 
the plaintiff agreed that it would at all times during the 
existence of said franchise, carry a representative stock of 
the products of the defendant and that it would ex^rt every 
reasonable effort to sell the products of defendantiat whole¬ 
sale within said territory and to secure an adequate num¬ 
ber of dealers to sell said products at retail within said 
territory; that it would purchase products of the defendant 
in accordance with the defendant’s formal acknowledgment 
of orders at a discount of fifty per cent and ten! per cent 


i 
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from list price f. o. b. factory at Clifton, New Jersey, pay¬ 
ment less two per cent to be made on or before the 10th of 
the following month; that it would have every new dealer to 
whom the plaintiff should sell the defendant’s products, 
approved by the defendant, and have such dealers execute 
the defendant’s so-called “authorized dealer’s contract”; 
that it would accept certain monthly quotas specified in 
said agreement as the number of units which it expected to 
sell under said agreement, and that, upon the execution 
thereof, it ‘would order the first three monthly 
7 quotas: that the plaintiff would send to the defend¬ 
ant on or before the 5th day of each month, a de¬ 
tailed inventory of the defendant’s products on hand and a 
statement of all sales made by the plaintiff and authorized 
dealers during the preceding month; that the plaintiff 
would act as wholesale distributor of the defendant within 
the territory aforementioned, and would, at the plaintiff’s 
expense, maintain an office and show room within the said 
territory, with an efficient service department and sales 
force, adequately equipped to service and sell at wholesale, 
the defendant’s products; that the plaintiff would not sell, 
advertise, offer or display for sale, any radio sets, speakers, 
parts, or tubes other than those furnished by the manu¬ 
facturer, during the term of said agreement; that the plain¬ 
tiff would not use the corporate name of the defendant or 
any part thereof or any of its copy-rights, trade marks or 
trade names in connection with the corporate or trade name 
of the plaintiff, it being understood, however, that in ad¬ 
vertising the defendant’s products, the plaintiff might in¬ 
dicate that it was the authorized distributor for the defend¬ 
ant’s radio products within the territory aforementioned: 
that it was further provided in and by said agreement that 
if either party thereto should fail to perform any of the 
obligations imposed upon it under the terms thereof, the 
other party should have the right and option to terminate 
said agreement upon fifteen days’ notice sent by mail to 
the address of the other party; that pursuant to and in ac¬ 
cordance with the terms of the aforementioned agreement 
the plaintiff proceeded to and did carry out and perform 
the covenants and conditions therein mentioned on its part 
to be carried out and performed in that it did immediately 
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order the first three monthly quotas of radio prod- 

8 ucts specified in said contract, and in that it has at all 
times since the execution thereof carried a represen¬ 
tative stock of the products of the defendant (insofar as it 
was able to obtain said products from the defendant) and 
has at great expense to itself exerted every reasonable 
effort to sell the products of the defendant at wholesale 
within the territory covered bv the contract, and in that at 
great expense to itself it has used every reasonable effort to 
secure an adequate number of dealers to sell said! products 
at retail within said territorv and has had numerous dealers 
which have been approved by the defendant execute the de¬ 
fendant’s so-called “Authorized Dealer’s Contract”, and 
in that the plaintiff has acted as wholesale distributor of 
the defendant within the territory aforementioned, and has 
at its own expense maintained an office and show room 
within the said territory with an efficient service depart¬ 
ment and sales force adequately equipped to sell'at whole¬ 
sale the defendant’s products and in that it has nlot sold or 
advertised or offered or displayed for sale any ljadio sets, 
other than those furnished by the defendant dfuring the 
term of said contract, and in that it has not used the cor¬ 
porate name of the defendant, or any part thereof or any 
of its copyrights, trade-marks or trade names in Connection 
with the corporate or trade-name of the plaintiff, and in 
that it has promptly paid the defendant for products de¬ 
livered to the plaintiff less the discount provided in said 
agreement and less other credits properly accruing to the 
plaintiff, and in that the plaintiff has done and performed 
each and every act which it was required to do or perform 

in and by said agreement except such acts, the non- 

9 performance of which has been waived by the de¬ 
fendant, and has been at all times since the! execution 

thereof ready, willing and able to continue to carry out and 
perform the same; but that the defendant, on to-wit, June 
19,1929, wrongfully and in violation of and in breach of the 
aforementioned agreement, and the plaintiff not having 
defaulted in the performance of any of the terms thereof, 
wrongfully and in violation of said agreement did repudi¬ 
ate and cancel the said agreement and notify the plaintiff 
thereof by telegram and by letter, said repudiation and 
cancellation to be effective fifteen days from the date of the 
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aforesaid notification to the plaintiff; that by reason of the 
said wrongful cancellation and repudiation of said agree¬ 
ment. on the part of the said defendant the plaintiff has 
suffered damages in the sum of $102,987.4*2. 

Wherefore the plaintiff brings this suit and claims from 
the defendant the sum of $102,987.42 besides costs. 

III. The plaintiff sues the defendant for that hereto¬ 
fore, to-wit, on the 2nd day of May, 1929, the plaintiff 
and defendant entered into a certain written agreement 
called 4 ‘Distributor’s Franchise”, wherein the defendant 
granted to the plaintiff a franchise for the exclusive pur¬ 
chase and distribution within certain territories, of radio 
products manufactured by the defendant; that in and by 
said agreement, the defendant granted to the plaintiff an 
exclusive franchise to sell radio products to the defendant 
in the District of Columbia, Maryland, Virginia, part of 
West Virginia and part of Delaware, except such sales as 
mav be made bv the defendant to national chain stores 

* V 

within said territory, from the date of said contract 
10 until Mardi 31, 1930; that the defendant agreed to 

sell said products to the plaintiff at a discount of 
fifty per cent and ten per cent from list price, f. o. b. fac¬ 
tory at Clifton, New Jersey, payment less two per cent to 
be made on or before the 10th of the month following the 
filling of orders from the plaintiff; that the defendant 
further agreed that it would protect the plaintiff from any 
loss due to reduction of list prices of products manufac¬ 
tured by the defendant after their purchase by the plain¬ 
tiff; that the defendant further agreed that it would join 
in advertising with the plaintiff and permit the plaintiff 
to expend for its account certain sums for so-called co¬ 
operative advertising according to certain terms and con¬ 
ditions in said agreement more particularly set forth; that 
in consideration of the foregoing covenants and agreements 
on the part of the defendant to be performed in and by 
said written agreement, the plaintiff agreed that it would 
at all times during the existence of said franchise, carry a 
representative stock of the products of the defendant and 
that it would exert every reasonable effort to sell the prod¬ 
ucts of defendant at wholesale within said territory and 
to secure an adequate number of dealers to sell said prod- 
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nets at retail within said territory; that it would purchase 
products of the defendant in accordance with the j defend¬ 
ant’s formal acknowledgment of orders at a discount of 
fifty per cent and ten per cent from list price f. ol b. fac¬ 
tory at Clifton, New Jersey, payment less two perj cent to 
be made on or before the 10th day of the following month; 
that it would have every new dealer to whom the plaintiff 
should sell the defendant’s products, approved byi the de¬ 
fendant, and have such dealers execute the defendant’s 
so-called “authorized dealer’s contract”;] that it 
11 would accept certain monthly quotas specified in said 
agreement as the number of units which it expected 
to sell under said agreement, and that, upon the execution 
thereof, it would order the first three monthly quotas; that 
the plaintiff would send to the defendant on or before the 
5th dav of each month, a detailed inventory of thd defend- 
ant’s products on hand and a statement of all sales made 
by the plaintiff and authorized dealers during tlid preced¬ 
ing month; that the plaintiff would act as wholesale dis¬ 
tributor of the defendant within the territory aforemen- 

* i 

tioned, and would, at the plaintiff’s expense, maintain an 
office and show room within the said territory, with an effi¬ 
cient service department and sales force, adequately equip¬ 
ped to service and sell at wholesale, the defendant’s prod¬ 
ucts; that the plaintiff would not sell, advertise, offer or 
display for sale, any radio sets, speakers, parts or tubes 
other than those furnished by the manufacturer!, during 
the term of said agreement; that the plaintiff would not 
use the corporate name of the defendant or any paht thereof 
or any of its copyrights, trademarks or trade itames in 
connection with the corporate or trade name of the plain¬ 
tiff, it being understood, however, that in advertising the 
defendant’s products, the plaintiff might indicate that it 
was the authorized distributor for the defendant’s radio 


products within the territory aforementioned; thht it was 
further provided in and by said agreement that | if either 
party thereto should fail to perform any of thp obliga¬ 
tions imposed upon it under the terms thereof, fhe other 
party should have the right and option to terminate said 
agreement upon fifteen days’ notice sent by mail to the ad- 

2—5140a , I 
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dress of the other party; that pursuant to and in accord¬ 
ance with the terms of the aforementioned agreement 
12 the plaintiff proceeded to and did carry out and per¬ 
form the covenants and conditions therein mentioned 
on its part to be carried out and performed, in that it did 
immediately order the first three monthly quotas of radio 
products specified in said contract, and in that it has at 
all times since the execution thereof carried a representa¬ 
tive stock of the products of the defendant (insofar as it 
was able to obtain said products from the defendant) and 
has at great expense to itself, exerted every reasonable 
effort to sell the products of the defendant at wholesale 
within the territory covered by the contract, and in that 
at great expense to itself, it has used every reasonable 
effort to secure an adequate number of dealers to sell said 
products at retail within said territory and has had numer¬ 
ous dealers which have been approved by the defendant 
execute the defendant's so-called “authorized dealer’s con¬ 
tract”, and in that the plaintiff has acted as wholesale dis¬ 
tributor of the defendant within the territory aforemen¬ 
tioned, and has at its own expense maintained an office and 
show room within the said territory with an efficient serv¬ 
ice department and sales force adequately equipped to sell 
at wholesale the defendant’s products and in that it has 
not sold or advertised or offered or displayed for sale any 
radio sets, speakers, parts or devices other than those 
furnished by the defendant during the term of said con¬ 
tract, and in that it has not used the corporate name of 
the defendant, or any part thereof or any of its copyrights, 
trade-marks, or trade names in connection with the cor¬ 
porate or trade name of the plaintiff, and in that it has 
promptly paid the defendant for products delivered to the 
plaintiff less the discount provided in said agreement, and 
less other credits properly accruing to the plaintiff, and 
in that the plaintiff has done and performed each 
13 and every other act which it was required to do or 
perform in and by said agreement, and has been at 
all times since the execution thereof ready, willing and 
able to continue to carry out and perform the same; but 
that the defendant, on to-wit, June 19, 1929, wrongfully 
and in violation of and in breach of the aforementioned 
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agreement, and the plaintiff not having defaulted: in the 
performance of any of the terms thereof, wrongfully and 
in violation of said agreement did repudiate and cancel 
the said agreement and notify the plaintiff thereof by tele¬ 
gram and by letter, said repudiation and cancellation to be 
effective fifteen days from the date of the aforesaid notifi¬ 
cation to the plaintiff; that by reason of the said wrong¬ 
ful cancellation and repudiation of the said agreement on 
the part of the said defendant the plaintiff has lofet large 
sums in prospective profits which it would have! earned 
during the existence of said agreement had the sime not 
been wrongfully cancelled and repudiated by the defendant, 
as aforesaid, which prospective profits were within the con¬ 
templation of the parties to said agreement and would 
have been a natural and proximate result of the perform¬ 
ance of the same by the defendant, to the damage of the 
plaintiff in the sum of $102,987.42. i 

Wherefore the plaintiff brings this suit and claiijns from 
the defendant the sum of $102,987.42. j 

IV. The plaintiff sues the defendant for that heretofore, 
to-wit, on the 2nd day of May, 1929, the plaintiff and de¬ 
fendant entered into a certain written agreement called 
“Distributor’s Franchise”, wherein the defendant granted 
to the plaintiff a franchise for the exclusive purchase 
14 and distribution within certain territories, jof radio 
products manufactured by the defendant; th$t in and 
by said agreement, the defendant granted to the iplaintiff 
an exclusive franchise to sell radio products of th^ defend¬ 
ant in the District of Columbia, Maryland, Virginia, part 
of West Virginia and part of Delaware, except such sales 
as may be made by the defendant to national chain stores 
within said territory from the date of said contract until 
March 31,1929; that the defendant agreed to sell said prod¬ 
ucts to the plaintiff at a discount of fifty per cent and ten 
per cent from list price f. o. b. factory at Clifton, New Jer¬ 
sey, payment less two per cent to be made on or before the 
10th of the month following the filling of orders jfrom the 
plaintiff; that the defendant further agreed that!it would 
protect the plaintiff from any loss due to reduction of list 
prices of products manufactured by the defendant after 

their purchase by the plaintiff; that the defendant further 

! 
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agreed that it would join in advertising with the plain¬ 
tiff and permit the plaintiff to expend for its account certain 
sums for so-called cooperative advertising according to cer¬ 
tain terms and conditions in said agreement more particu¬ 
larly set forth; that in consideration of the foregoing cove¬ 
nants and agreements on the part of the defendant to be 
performed in and by said written agreement, the plaintiff 
agreed that it would at all times during the existence of said 
franchise, carry a representative stock of the products of 
the defendant and that it would exert every reasonable ef¬ 
fort to sell the products of defendant at wholesale within 
said territory and to secure an adequate number of dealers 
to sell said prodiicts at retail within said territory; that it 
would purchase products of the defendant in accordance 
with the defendant's formal acknowledgment of 
15 orders at a discount of fifty per cent and ten per cent 
from list price f. o. b. factory at Clifton, New Jersey, 
payment less two per cent to be made on or before the 10th 
of the following month; that it would have every new dealer 
to whom the plaintiff should sell the defendant's products, 
approved by the defendant, and have such dealers execute 


the defendant's so-called 


“authorized dealer’s 


contract 


that it would accept certain monthly quotas specified in 
said agreement as the number of units which it expected 
to sell under said agreement, and that, upon the execution 
thereof, it would order the first three monthly quotas; that 
the plaintiff would send to the defendant on or before the 
5th dav of each month, a detailed inventorv of the defend- 
ant’s products on hand and a statement of all sales made by 
the plaintiff and authorized dealers during the preceding 
month; that the plaintiff would act as wholesale distributor 
of the defendant within the territory aforementioned, and 
would, at the plaintiff's expense, maintain an office and 
show room within the said territory, with an efficient serv¬ 
ice department and sales force, adequately equipped to 
service and sell at wholesale, the defendant’s products; that 
the plaintiff would not sell, advertise, offer or display for 
sale, any radio sets, speakers, parts, or tubes other than 
those furnished by the manufacturer, during the term of 
said agreement; that the plaintiff would not use the cor¬ 
porate name of the defendant or any part thereof or any 
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of its copy-rights, trade-marks or trade names in j connec¬ 
tion with the corporate or trade name of the plaintiff, it 
being understood, however, that in advertising the'defend¬ 
ant's products, the plaintiff might indicate that it |was the 
authorized distributor for the defendant’s radio products 
within the territorv aforementioned; that! it was 

16 further provided in and by said agreement that if 
either party thereto should fail to perform ahy of the 

obligations imposed upon it under the terms theteof, the 
other party should have the right and option to terminate 
said agreement upon fifteen days’ notice sent byj mail to 
the address of the other party; that pursuant to and in ac¬ 
cordance with the terms of the aforementioned agreement 
the plaintiff proceeded to and did carry out and jperform 
the covenants and conditions therein mentioned on its part 
to be carried out and performed, in that it did immediately 
order the first three monthly quotas of radio products speci¬ 
fied in said contract, and in that it has at all times since 

• j 

the execution thereof carried a representative stock of the 
products of the defendant (insofar as it was able to obtain 
said products from the defendant) and has at great expense 
to itself exerted every reasonable effort to sell the products 
of the defendant at wholesale within the territorjf covered 
by the contract, and in that at great expense to itsjelf it has 
used every reasonable effort to secure an adequate number 
of dealers to sell said products at retail within said terri¬ 
tory and has had numerous dealers which have been ap¬ 
proved by the defendant execute the defendant ’s j so-called 
“authorized dealer’s contract”, and in that tliej plaintiff 
has acted as wholesale distributor of the defendant within 
the territory aforementioned, and has at its owii expense 
maintained an office and show room within the skid terri¬ 
tory with an efficient service department and shies force 
adequately equipped to sell at wholesale the defendant’s 
products and in that it has not sold or advertised pr offered 
or displayed for sale any radio sets, other than tjhose fur¬ 
nished by the defendant during the term of said! contract, 
and in that it has not used the corporate name of the 

17 defendant, or any part thereof or any of!its copy¬ 
rights, trade-marks or trade names in connection 

with the corporate or trade name of the plaintiff, and in 
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that it has promptly paid the defendant for products de¬ 
livered to the plaintiff less the discount provided in said 
agreement and less other credits properly accruing to the 
plaintiff, and in that the plaintiff lias done and performed 
each and every act which it was required to do or perform 
in and by said agreement except such acts, the non-perform¬ 
ance of which has been waived by the defendant, and lias 
been at all times since the execution thereof ready, will¬ 
ing and able to continue to carry out and perform the same; 
but that the defendant, on to-wit, June 19, 1929, wrongfully 
and in violation of and in breach of the afprementioned 
agreement, and the plaintiff not having defaulted in the 


performance of any of the terms thereof, wrongfully and 
in violation of said agreement did repudiate and cancel 
the said agreement and notify the plaintiff thereof by tele¬ 
gram and by letter, said repudiation and cancellation to 
be effective fifteen da vs from the date of the aforesaid noti- 
fication to the plaintiff; that by reason of the said wrong¬ 
ful cancellation and repudiation of the said agreement on 
the part of the said defendant the plaintiff has lost large 
sums in prospective profits which it would have earned dur¬ 
ing the existence of said agreement had the same not been 
wrongfully cancelled and repudiated by the defendant, as 
aforesaid, which prospective profits were within the con¬ 
templation of the parties to said agreement and would have 
been a natural and proximate result of the performance of 
the same by the defendant, to the damage of the plaintiff 
in the sum of $102,987.42. 

Wherefore the plaint iff brings this suit and claims 
18 from the defendant the sum of $102,987.42. 


DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Plaintiff, 

Bv E. D. CAMPBELL. 

* 


Summons. 


Issued July 18", 1929. 
******* 

The President of the United States to the defendant, Greet¬ 
ing: 

You are hereby Summoned to appear in this Court on or 
before the twentieth day, exclusive of Sundays and legal 
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holidays, after the day of service of this Writ upon you, 

to answer the Plaintiff's Suit, and show why he should not 

• » 

have judgment against you for the cause of actiojn stated 
in his declaration; and in case of your failure so td> appear 
and answer, judgment will be given against you bvj default. 

Witness the Honorable Walter I. McCoy, Chief! Justice 
of said Court, the 18" dav of Julv, A. D. 1929. ! 

[seal.] FRANK E. CUNNINGHAM, 

i Clerk, 

By ANDREW A. HORNER, | 

Assistant j Clerk, 

DOUGLAS, OBEAR & DOUGLAS, j 

Attorneys. 

Marshal's Return. \ 

\ 

! 

Served copies of the declaration, affidavit, and this sum¬ 
mons, on the Defendant Corporation within named! by serv¬ 
ing Fred McCarthy Salesman, in charge personally, July 
18, 1929. * ^ ! 

EDGAR C. SNYDER, j 
U. S. Marshal in and for 

the District of Columbia, 
By P. M. KEMON, 

Deputy U. S. Marshal. 

i 

19 Affidavit of Arthur Freed. i 

i 

Filed November 22, 1929. ! 


State of New York, 

County of New York , ss: 

Arthur Freed, being first duly sworn, deposes | and says 
that he is Vice-President of the Freed-Eisemann Radio 
Corporation, a New York corporation with principal offices 
at 122 East 42nd Street, New York City, defendant in this 
suit; that he has been Vice-President of the said Freed- 
Eisemann Radio Corporation from November, lj)28 up to 
the present time; that the following statements jare made 
from his own personal knowledge, and from information 
and belief. 
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Affiant savs that on to-vvit Mav 1, 1929, in the city of New 
York, the Carroll Electric Company, of Washington, D. C., 
plaintiff in the above-entitled case, and the Freed-Eisemann 
Radio Corporation, the defendant, entered into an agree¬ 
ment : that said agreement was in force and effect from 
May 1, 1929 up to July 4, 1929; that a copy of said agree¬ 
ment is attached hereto and made a part hereof as “De¬ 
fendant’s Exhibit A”; that under said agreement, the 
plaintiff did buy and the defendant did sell certain radio 
sets and equipment in the city of Xew York; that said radio 
sets and equipment so purchased and sold were delivered 
to the plaintiff on board cars at Clifton, Xew Jersey; that 
payments made for said merchandise purchased by the 
plaintiff from the defendant were made in the following 
manner, to-wit, checks on account, drawn on Washington 
banks, were received bv the defendant at its offices in Xew 
York City, and upon receipt of said checks on account, the 
defendant credited the amounts set forth in said checks to 
the account of the plaintiff; that said checks were there¬ 
after deposited by the defendant in its banks 
20 at Xew York City; that during the period in 
which said agreement between the plaintiff and 
the defendant was in effect, the defendant did not 
maintain offices in the District of Columbia, nor did 
it have agents who maintained offices for it in the Dis¬ 
trict of Columbia; that the defendant has never, either 
during the time said agreement was in effect, or prior 
or subsequent thereto, maintained offices for the purpose of 
doing business in the District of Columbia; that the de¬ 
fendant ’s principal business is that of a manufacturer of 
radio sets and equipment, and that said manufacturing is 
done at a factory in Clifton, Xew Jersey: that defendant’s 
manufactured products are sold throughout the United 
States to so-called distributors, with whom agreements are 
entered into similar to the agreement referred to as “Ex¬ 
hibit A”; that it employs as salesmen at its offices in New 
York City, certain persons whom it authorizes to visit and 


negotiate with prospective so-called distributors for the sale 
of manufactured products of the defendant; that one Mau¬ 
rice F. McCarthy was employed by defendant as such a 
salesman and was authorized to visit and negotiate with 
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prospective so-called distributors in southern New York, 
eastern Pennsylvania, Maryland, Delaware, the District of 
Columbia, Virginia and North Carolina; that said'Maurice 
F. McCarthy was authorized to negotiate for th4 sale of 
the manufactured products of the defendant; that said 
Maurice F. McCarthy was also authorized to call upon so- 
called distributors in the aforementioned designated terri¬ 
tory, and assist said distributors in reselling products which 
had been purchased from the defendant; that the said Mau¬ 
rice F. McCarthy, under the aforementioned authority, had, 
at the request of the plaintiff, assisted said plaintjiff in re¬ 
selling radio sets and equipment which had been purchased 
by said plaintiff from the defendant; that said Maurice F. 

McCarthy did not collect anv monies from the 
21 plaintiff on account of merchandise purchased by 
it from the defendant, nor did said Maurice 

F. McCarthy collect monies from retail dealers to 
•> 

whom the plaintiff had resold merchandise purchased 

from the defendant as aforesaid: that said jMaurice 

F. McCarthy had no authority to enter into Contracts 
* * 

or agreements on behalf of the defendant as agent or 
employee of defendant, nor did said Maurice| F. Mc¬ 
Carthy, during his employment with the defendant, enter 
into contracts or agreements on behalf of the defendant in 
the District of Columbia, or elsewhere; that the authority 

7 i * 

of said Maurice F. McCarthy, as employee of the defendant, 
was limited to that of a traveling salesman acting!as solici¬ 
tor of orders for merchandise manufactured b\f the de- 

• j 

fendant; that the said Maurice F. McCarthy was not, on 
July 18, 1929, or any other date, the salesman in charge of 
the business at the place where he was served as 4 4 Fred 
McCarthy’’ by a Marshal in and for the District of Co¬ 
lumbia with the process in this litigation; that oni July 18, 
1929, the said Maurice F. McCarthy was present ip. the Dis¬ 
trict of Columbia as a salesman of the defendant as afore- 

i 

said; that said Maurice F. McCarthy’s offices ate at 122 
East 42nd Street, New York Citv, and have been there 
during the entire period of his employment with the 
defendant. 

Affiant further says that prior to the execution of the 
written agreement entered into between the plaintiff and 

3—5140a 
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the defendant on, to-wit, May 1,1929, a conference was held 
between Mr. Arthur Carroll, who was then in the employ of 
the plaintiff, and Mr. Arthur Freed, who was then Vice- 
President of the defendant corporation. At this conference 
Mr. Carroll and Mr. Freed discussed at length the plan to 
grant to the plaintiff a distributor’s franchise for 
22 the District of Columbia and territories adjacent 
thereto. No attempt was made at this conference by 
the parties to consummate an agreement, nor did Mr. Freed 
have authoritv to enter into a verbal agreement on that oc- 
casion which would be binding on the defendant corpora¬ 
tion. The said agreement between the plaintiff and the de¬ 
fendant entered into on to-wit, May 1, 1929, was entered 
into at New York City, N. Y. 

Affiant further savs that the so-called “authorized deal- 
er’s contracts” were consummated bv the defendant in New 
York City, after the signatures of the dealers had been pro¬ 
cured by the plaintiff in the District of Columbia; that said 

“authorized dealer’s contracts” were devised bv the de- 

% 

fendant for the purpose, among others, of keeping an accu¬ 
rate record of the activities of the plaintiff; that no sales of 
radio products were made by the defendant to the said re¬ 
tail dealers in the District of Columbia. 

ARTHUR FREED. 


Subscribed and sworn to before me this 18th day of No¬ 
vember, 1929. 

[seal.] AGNES M. SWEENEY, 

! Notary Public. 

Bronx Co. Clerk No. 219. 

N. Y. Co. Clerk No. 261. 

Commission expires March 30, 1931. 

23 No. 20599, Series B. 

State of New York, 

County of New York , ss: 

I., Thomas M. Farley, Clerk of the County of New York, 
and also Clerk of the Supreme Court in and for said county, 
do hereby certify that said Court is a Court of Record, hav¬ 
ing by law a seal; that Agnes M. Sweeney whose name is 
subscribed to the annexed certificate or proof of acknowl- 
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edgment of the annexed instrument was at the time bf tak¬ 
ing the same a notary public acting in and for said county, 
duly commissioned and sworn, and qualified to act as such; 
that he has filed in the Clerk’s Office of the County qf New 
York a certified copy of his appointment and qualification 
as Notary Public for the County of Bronx with his auto¬ 
graph signature; that as such Notary Public, he wps duly 
authorized by the laws of the State of New York to protest 
notes: to take and certify depositions; to administer oaths 

and affirmations: to take affidavits and certify the acknowl- 

/ * 

edgment and proof of deeds and other written instruments 
for lands, tenements and hereditaments, to be read in evi- 
deuce or recorded in this state; and further, that I am well 
acquainted with the handwriting of such Notary Public and 
verily believe that his signature to such proof or acknowl¬ 
edgment is genuine. 

o o 

In testimony whereof I have hereunto set my hand and 
affixed the seai of said Court at the City of New York, in the 
Countv of New York, this 19 dav of Nov. 1929. 

[seal.] THOMAS M. FARLEY? 

djlerk. 

24 Defendant's Exhibit A. 

i 

| 

Di$tributor's Franchise. 

i 

i 

i 

i 

Freed Radio. 

i 

1929-1930. 

I 

I 

Freed-Eisemann Radio Corporation. 

This agreement, made as of this First day of May 1929, 
by and between the Freed-Eisemann Radio Corporation, a 
New York corporation having its principal place pf busi¬ 
ness at 122 East 42nd Street, in the Borough of Manhattan, 
City, County and State of New York, hereinafter cabled the 
“Manufacturer,” and Carroll Electric Company, line, of 
714 12th St. N. W., Washington, D. C., hereinafter called 
the “Distributor,” witnesseth: i 

Whereas, the Distributor desires to act as a wholesale 
distributor for the products of the Manufacturer, including 
radio sets, speakers, parts and “Arcturus” radio tubes, 
within the territory hereinafter designated and upon the 


i 
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terms and conditions hereinafter set forth, and represents 
that the Distributor has the equipment and facilities to ade¬ 
quately act as a wholesale distributor of said products and 
to actively sell said products at wholesale within said ter¬ 
ritory. 

25 Now, therefore, in consideration of the premises 
and of the mutual covenants of the respective parties 
hereto, as hereinafter set forth, and the sum of One Dollar, 
($1.00), receipt of which is hereby acknowledged, the 
parties hereto agree as follows: 

1. The Manufacturer agrees to and does hereby grant to 
the Distributor a Freed-Fisemann Distributor Franchise 
for the term and subject to the conditions of this Agree¬ 
ment, in the following* described territory: District of Co- 
lumbia. Virginia. Maryland. Part of Vest Virginia, Part of 
Delaware. 

2. The Distributor agrees to carry at all times a repre¬ 
sentative stock of the products of the Manufacturer, and to 
exert every reasonable effort to sell the products of the 
Manufacturer at wholesale within said territory and to se¬ 
cure an adequate number of dealers to sell said products at 
retail within said territory. 

3. The Distributor agrees to purchase the products of 
the Manufacturer in accordance with the Manufacturer’s 


formal acknowledgment of orders at a discount of 50% and 
10% from list price, F. O. B. factory at Clifton, New Jer¬ 
sey, payment less 2% to be made on or before the 10th of 
the following month. 

4. The Distributor agrees to have every new dealer to 
whom the Distributor sells the Manufacturer’s products, 
approved by the Manufacturer, and to have said dealer ex¬ 
ecute in triplicate the Manufacturer’s 44 Authorized Dealer 

Contract,” a specimen of which is annexed hereto, 
26 and to forward the same in triplicate to the Manufac¬ 
turer. If approved and executed by the Manufac¬ 
turer, one copy of said contract shall be kept by it, one copy 
shall be returned to the Distributor and one copy shall be 
sent bv the Manufacturer to the dealer. 

5. The Distributor accepts the following monthly quotas 
as the number of units which he expects to sell, and upon 
execution of this Agreement will order the first three 
monthly quotas: 
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Model. 

XR-55. 

XR-7S. 

XR-TO. 

XR-95. 

Total. 

May . 

. 108 

108 

90 

54 j 

360 

June . 

. 127 

125 

105 

63! 

420 

Julv . 

. 162 

162 

135 

81| 

540 

August .. 

. 162 

162 

135 

81! 

540 

September 

180 

180 

150 

90! 

600 

October 

. 216 

216 

180 

m 

720 

November 

.252 

252 

211 

1251 

840 

December 

.288 

288 

240 

ui 

960 

January 

127 

125 

105 

63! 

420 

February 

• 

. 91 

89 

74 

4fij 

310 

March . 

. 91 

89 

74 

46 

310 


Upon the Distributor’s failure to purchase the specified 
quota for any two months, the Manufacturer may, at its op¬ 
tion. cancel this Agreement and or designate other distribu¬ 
tors within the territory hereinbefore described. 

« 

6. The Distributor agrees to send to the Manufacturer on 
or before the 5th dav of each month a detailed inventory of 

• i • 

all the Manufacturer’s products on hand, and a state- 
27 ment of all sales made by the Distributor td author- 

* j 

ized dealers during* the preceding* month, j 

7. The Manufacturer agrees to protect the Distributor 
against loss due to any announcement nationally made by 
the Manufacturer tending* to lower list prices ofi current 
models of said Manufacturer’s products, by giviiig to the 
Distributor, subject to conditions imposed by the ^lanufac- 
turer at the time such price reductions are mad<k a mer¬ 
chandise credit for the differential between the orijginal list 
price and the reduced list price upon any of said [products 
actually belonging to the Distributor or in the premises or 
warehouse of the Distributor on the date such reduction in 
prices becomes effective: and to protect the Distributor 
against loss upon any price reduction conditions stipulated 
in the Manufacturer’s “Authorized Dealer Contract.” 

8. The Manufacturer agrees to permit the Distributor to 
extend co-operative advertising assistance to dealers (for 
newspapers (to the extent of 5% of the Distributor’s pay¬ 
ments to the Manufacturer, calculated on radio j sets and 
speakers only, and not upon parts or tubes. Merchandise 
credit upon not more than 50% of the dealer’s expenditure 
for co-operative advertising shall be allowed, following* evi¬ 
dence of such expenditures, and in no event shall this al- 


i 
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1 ova nee be considered an extra discount. The Manufac¬ 
turer’s co-operative advertising plan shall govern as to all 
details of such advertising. 

9. The Manufacturer assumes no liabilitv for and shall 

* 

not be liable to the Distributor for any failure on the part 
of the Manufacturer to fill orders received from the Dis¬ 
tributor because of strikes, fire, flood, or any other cause, 
but agrees that all orders filled by the Manufacturer 

28 shall be billed to the Distributor at a discount of 50% 
and 10% from list price, F. 0. B. factory at Clifton, 

New Jersey, payment less 2% to be made on or before the 
10th of the following month. 

10. The Distributor agrees to act as a wholesale Dis¬ 
tributor of the Manufacturer within the territory specified 
in paragraph “ 1 " hereof, and to maintain at the Distribu¬ 
tor’s expense an office and show-room within the territory 
hereby assigned, with an efficient service department and 
sales force adequately equipped to service and sell at whole¬ 
sale the Manufacturer’s products. 

11. The Distributor agrees not to sell, advertise, offer or 
display for sale any radio sets, speakers, parts or tubes 
other than those furnished bv the Manufacturer during the 
term of this Agreement. 

12. The Distributor agrees not to use the corporate name 
of the Manufacturer or any part thereof, or any of its copy¬ 
right trademarks or tradenames, in connection with the cor¬ 
porate or trade-name of the Distributor. It is understood, 
however, that in advertising the Manufacturer’s products, 
the Distributor shall have the right to indicate that it (he) 
is Ihe authorized distributor for the Manufacturer’s radio 
products within the territory above defined. 

13. The Distributor has no right to obligate the Manu¬ 
facturer, by issuing any guarantees or warrantees on the 
Manufacturer’s products other than the guarantee reg¬ 
ularly issued by the Manufacturer, a copy of which accom¬ 
panies each receiver. 

14. The Manufacturer shall have the right to at any time 
increase the list price of any or all of its products, 

29 and in that event, such increase shall not apply to 
any orders or parts thereof which the Manufacturer 

has from the Distributor, accepted and unfilled on the date 
such increases become effective. 
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15. The Manufacturer shall have the right to dek\ directly 
with national chain stores within the territory hereby as- 

f %< 

signed to the Distributor, but in all such cases thej Distribu¬ 
tor will be given fullest possible recognition and >vill be re¬ 
imbursed for any differential existing between the price at 
which the Manufacturer’s products are quoted and invoiced 
to such national chain stores and the price thereof to the 
Distributor. ! 

16. At the expiration of this Agreement, or its sooner 
termination for any reason, the Manufacturer shall, at its 
election, have the right to repurchase from the Ijistributor 
any unsold or undelivered stock, or any part thereof, of the 
Manufacturer’s products in the Distributor’s possession 
and the Distributor agrees to offer anv such unsold or un- 
delivered stock to the Manufacturer before attempting to 
sell it to anyone else. If the Manufacturer exercises its op¬ 
tion to purchase any such unsold and undelivered stock or 
any part thereof, the Distributor shall immediately upon 
being requested to do so, ship to the Manufacturer all such 
stock so repurchased. The Manufacturer upon I receipt of 
same will make any and all repairs and/or replacements 
necessary to put the same in first class merchandisable con¬ 
dition, and will thereupon pay to the Distributer the Dis¬ 
tributor’s cost, F. 0. B. the Manufacturer’s place of busi¬ 
ness, prevailing on such merchandise at the time jof such re¬ 
purchase by the Manufacturer, less the cost of such repairs 
and/or replacements. 

17. This Agreement shall commence upon the day and 
year first above written and shall continue until the 

30 thirty-first (31) day of March, 1930, provided 
that if either party hereto shall fail to perform any 
of the obligations imposed upon it under the terms of this 
Agreement, the other party hereto shall have th& right and 
option to terminate this contract upon fifteen (15) days 
written notice sent by mail to the address herein designated, 
but in the event of such cancellation neither party shall be 
relieved of any obligations theretofore incurred hereunder. 
A waiver by the Manufacturer of any of the t^rms, cove¬ 
nants, and conditions of this Agreement in any one instance 
shall not be deemed or construed to be a permanent waiver 
of such covenants or conditions or of any subsequent breach 
thereof. - ! 
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18. This Agreement shall not he binding on the Manufac¬ 
turer until it has; been executed on behalf of the Manufac¬ 
turer bv one of its executive officers. The rights of the Dis- 
tributor herein contained, shall not be renewed, nor shall 
anv of the terms of this Agreement be deemed to be waived 
bv the Manufacturer, unless such renewal or waiver be in 

•r 


writing and signed by one of its executive officers, and no 
changes or modifications hereof shall be binding upon the 
Manufacturer unless in writing and signed bv one of its ex- 
ecutive officers. 

19. The franchise herein granted to the Distributor is 
personal to the Distributor and is not assignable or trans- 
ferrable without the consent in writing of the Manufacturer 
first being obtained. 


20. It is specifically understood and agreed that this con¬ 
tract supersedes all other contracts heretofore executed by 
the parties hereto and that any and all such contracts in 
force at the date of this Agreement and all rights and obli¬ 


gations of the parties thereunder are hereby cancelled and 
terminated, except as to pending and uncompleted 
31 transactions. 

In witness whereof the parties hereto have ex¬ 
ecuted this Agreement as of the dav and vear first above 
written. 


FREED-EISEMAXX RADIO CORPORATTOX, 

B y — — 

Vice-President. 

Distributor: 

CARROLL ELECTRIC CO., IXC. 


J 

President. 


32 Affidavit of Harry R. Carroll in Opposition to Motion 

to Quash Service. 

Filed November 22, 1929. 
###***# 


District of Columbl^, ss: 

Harr>' R. Carroll, being first duly sworn, does on oath 
depose and say that he is President of the Carroll Electric 
Company, a corporation, plaintiff in the above-entitled 
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cause; that lie has personal knowledge of the facts herein 
set forth, except those statements herein made specifically 
on information and belief. 

Affiant says that the plaintiff is a corporation organized 
and existing under and by virtue of the laws of the ^District 
of Columbia, and having its principal office and ^)lace of 
business at 714 Twelfth Street, N. W., in the District of 
Columbia. 

Affiant further says that on, to-wit, May 1, 1929, the 
plaintiff entered into a certain written agreement >vith the 
defendant, a copy of said agreement being attached to the 
affidavit of Arthur Freed filed on behalf of the defendant 
herein, marked “Exhibit A” to said affidavit, and khich is 
referred to in this affidavit as though set out therein. 

Affiant further says that negotations leading u^ to the 
execution of the aforesaid agreement were had between affi- 
ant, one Arthur F. Carroll, who was then in the employ 
of the plaintiff, and Arthur Freed, who was then and there 
Vice President of the defendant, and who, according to 
affiant’s information and belief had authoritv to bind the 
defendant in contracts, at the Annapolis Hotel in Washing¬ 
ton, D. C., on or about February 18, 1929, and at such con¬ 
ference a lengthy discussion was had between said Arthur 
Freed and the affiant regarding the terms pi a pro- 
33 posed agreement between the plaintiff and the de¬ 
fendant. 

Affiant further says that pursuant to and in accordance 
with the terms of said agreement, the plaintiff did act as 
wholesale distributor in the District of Columbia for the 
products of the defendant from May 1, 1929, until said 
agreement was cancelled by said defendant, said | cancella¬ 
tion being effective fifteen days after June 19, 1929; that 
pursuant to said agreement, the plaintiff, while acting as 
distributor for the defendant in the District of Columbia as 
aforesaid, carried a stock of the products manufactured by 
the defendant, which were purchased from the defendant 
by the plaintiff; that pursuant also to said agreement, the 
plaintiff made certain payments to the defendant for said 
products so purchased, such payments being made by checks 
of the plaintiff drawn on the Commercial National Bank 
in the District of Columbia, and mailed from the office of 
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the plaintiff in the District of Columbia to the office of the 
defendant at New York City; that the defendant furnished 
to the plaintiff certain “copy” for use in advertising in 
newspapers in the District of Columbia, and also furnished 
to the plaintiff certain advertising literature for distribu¬ 
tion by the plaintiff to dealers mentioned in said agreement, 
and the defendant credited the plaintiff with a portion of 
certain expenses for advertising in said newspapers in the 
District of Columbia as aforesaid; that pursuant also to 
said agreement the plaintiff maintained at its place of bus¬ 
iness, at 714 Twelfth Street, X. W., in the District of Co¬ 
lumbia, an office and show room, with a service department 
and sales force, for t lie purpose of servicing and selling at 
wholesale the products purchased by it from the de- 
34 fendant as aforesaid; that pursuant also to said 
agreement, the plaintiff attempted to procure, and 
did procure, certain dealers in the District of Columbia, to 
sell at retail in the District of Columbia, products manu¬ 
factured by the defendant which had been purchased by 
the plaintiff from the defendant; that the plaintiff did pro¬ 
cure the signatures of said dealers in the District of Co¬ 
lumbia to certain so-called “authorized dealer’s contracts”, 
a form of such contract being attached hereto marked 
plaintiff's “Exhibit 1” and prayed to be read as a part 
hereof; that agreements in the form set out in said “Ex¬ 
hibit 1” were signed by the following dealers in the Dis¬ 
trict of Columbia: 


American Lighting Company, 733 9th Street, X. W. 
Home Electric Shop, 517 10th Street, X. W. 

Delta Electric Companv, 921 12th Street, X. W. 

0. C. Dorian, 704 10th Street, X. W. 

X. R. Hardv, 3733 18th Street, X. W. 

J. S. Hart, 2127 P Street, X. W. 

E. D. Latta, 1601 Argonne Place, X. W. 

The Mathy Company, 1918 Pennsylvania Avenue, X. W. 
McMillan Brothers, 3720 14th Street, X T . W. 

Morris Hardware Company, 707 7th Street, X. W. 

R. A. Murphy, 142 13th Street, S. E. 

Realty Electric Company, 6309 8th Street, X. W. 
Service Hardware Company, having offices at 
3559 Georgia Avenue, X. W. 


FREED-EISEMANN RADIO CORPORATION. 


27 


! 


3710 14th Street, N. W. | . 

2148 P Street, N. W. | 

K. C. Sexton Company, 631 Pennsylvania Avenue,! S. E. 

R. B. Stedman, 928 D Street, S. W. j 

Stein Electric Company, 627 E Street, X. W. 

Tuberville, Incorporated, 1730 Connecticut Avenue. 

L. T. Washington, 1486 Meridian Place, X. W. 

Thomas J. Williams, 723 Webster Street, X". W. I 

! 

Affiant further says that the proposed agreements, after 
being signed bv the dealers aforesaid, were forwarded to 
the defendant in Xew York City, and were executed by it 
there, and a copy of each of said agreements returned to 
each of said dealers, and to the plaintiff. 

Affiant further savs on information and belief that 
35 each of the aforesaid dealers’ contracts was|still in 
force and operation on July 18, 1929. 

Affiant further says that during the term of the; opera¬ 
tion of the aforesaid agreement between the plaintiff and 
defendant, one Maurice F. McCarthy who was tl^en and 
there in the employ of the defendant, made frequent visits 
to the District of Columbia, some of said visits beinjg made 
at the request of the plaintiff and others on his own in¬ 
stance, or at the instance of the defendant; affiant Savs on 
information and belief that among the duties of said 
Maurice F. McCarthy, he was to visit certain sjo-called 
“distributors’* of the defendant, to assist such distributors 
in selling products manufactured by the defendant, which 
had been purchased by said distributors from jthe de¬ 
fendant ; to assist such distributors, including the plaintiff, 
to procure retail dealers who would buy and sell such mer¬ 
chandise; to call upon and visit persons who had 'already 
entered into so-called “dealers’ contracts” with the de¬ 
fendant, in order to assist the distributors in selling such 
merchandise; to inspect the places of business of the said 
distributors and dealers and to stimulate in everv wav 
sales by said distributors and dealers, and to instruct them 
in the advantages of radio products manufactured by the 
defendant, and methods of sales; that during the period of 
said agreement between, the plaintiff and defendant, said 
Maurice F. McCarthy did perform said acts in the [District 
of Columbia, and aid certain of the aforementioned retail 
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dealers; that accompanied by a representative of the plain¬ 
tiff, the said Maurice F. McCarthy did visit certain retail 
dealers, and did attempt to aid the plaintiff in selling such 
merchandise to said dealers, and did address a meeting of 
certain retail dealers held at the City Club in the 

36 District of Columbia for the purpose of stimulating 
purchases by said dealers of radio products manufac¬ 
tured by the defendant, and for the purpose of advising said 
dealers of the advantages of said products and of methods 
of salesmanship; that one Joseph Freed who was then in 
the employ of the defendant, did also address said dealers 
at said meeting at the Citv Club in the District of Colum- 
bia; that from time to time while said agreement between 
the defendant and plaintiff was in operation, the defendant 
sent to the District of Columbia at the request of the plain¬ 
tiff, certain expert mechanics then in its employ, who did 
assist the plaintiff in repairing defective products which 
had been theretofore purchased by the plaintiff from the 
defendant. 

Affiant further says on information and belief that the 
said Maurice F. McCarthy on July 18, 1929, was then and 
there still in the employ of the defendant in the capacity 
above-mentioned, and was then still charged with the duties 
mentioned above, with respect to persons holding dealers’ 
contracts with the defendant in the District of Columbia; 
affiant further says that to the best of his knowledge, infor¬ 
mation and belief, the said Maurice F. McCarthy was the 
person charged with process of this suit by designation of 
“Fred McCarthy” by a Deputy Marshal of the Supreme 
Court of the District of Columbia on July 18,1929, and that 
at the time of said service of process, said Maurice F. Mc¬ 
Carthy was in the employ of the defendant. 

HARRY R. CARROLL. 

Subscribed and sworn to before me this 18th day of Nov, 
1929. 

[seal.] H. 0. THOMPSON, 

37 “Plaintiff’s Exhibit 1.” 

Original. 

Date:-, 192-. 

Dealer’s name:-. '7/ 
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Address:-. 

City:-. i 

County:-. 

State:-. 

Population of town:-. 

State nature of business:-. 

How many Radio Salesmen ? -. 

How Many Service Men ? -. | 

Did dealer hold Freed Radio Franchise last season? 

I 

If so, how manv Freed-Eisemann sets did dealer sell 

7 v 

last vear? -. 

What other lines will dealer handle this season ? j-. 

Does dealer employ outside salesmen? -. 

Name of individual in charge:-. 

Has dealer ordered consumer direct mail campaign? If 
so, how many prospects? -. 

Is dealer mailing check; or is distributor charging 
dea 1 er’s account ? -. 

Specify Suggested Dealer, Quota of Sets, and Acces¬ 
sories :-. 

Specify Initial Order Placed by Dealer:-. j 

Name of Wholesale Distributor:-. 

Retail dealers’ agreement with the Freed-Eisemann 
Radio Corporation, 122 East 42nd Street, New York City, 
N. Y. ! 

i 

38 Duplicate 

Three copies to be signed and sent to distributor who re¬ 
turns all three copies when signed to Freed-Eisemaim Radio 
Corporation; Freed Eisemann Radio Corporation will then 
send one signed copy directly to authorized dealer and an¬ 
other to the distributor. 

i 

Agreement between Freed-Eisemann Radio Corpora¬ 
tion, 122 East 42nd St., New York City, N. Y. (hereinafter 
referred to as the “Manufacturer”), and-j—, (Ad¬ 
dress:) - (hereinafter referred to as the “Dealer”): 

The Manufacturer, desiring to maintain th highest stand- 
ad in sales and efficiency amongst the dealers handling the 
Manufacturer’s apparatus, and desiring to maintain the in- 
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tegrity and reputation of the Manufacturer respecting the 
property sold to the public as the product or output of the 
Manufacturer, and the Dealer, desiring to cooperate with 
the Manufacturer for tlie mutual benefit of both parties 
in maintaining such standard, do hereby enter into an 
agreement in consideration of the mutual covenants herein 
set forth as follows: 

Dealer Authorization is Limited. 

1. The Dealer hereby designated bv the Manufacturer 
as an authorized Freed Radio dealer, is hereby authorized 
to offer for sale, and sell the Manufacturer’s products at 
the Dealer's address as above specified, and the Manufac¬ 
turer agrees that it will not appoint any dealer as author¬ 
ized dealers, except those who, in the opinion of the Manu¬ 
facturer, will conduct the sale of the Manufacturer’s prod¬ 
ucts in a manner satisfactorily meeting* the Manufacturer’s 
conception of ethical standards of merchandising practice. 

Special Guarantee. 

2. While the Manufacturer does not contemplate any re¬ 
duction in the list prices of the apparatus specified on the 
annexed schedule, nevertheless, in the event that the Manu¬ 
facturer notifies distributors and dealers in writing of any 
reduction in the retail list price previously published, it 
will protect the Dealer as follows: 

Should the Manufacturer announce retail list prices lower 
than those shown on the schedule annexed, during the term 
of this agreement, the Manufacturer will authorize 
39 the wholesale distributor to rebate the Dealer ac¬ 
cordingly by issuing the distributor’s credit memo¬ 
randum for the difference between the amount paid by such 
Dealer for the apparatus which the Dealer has on hand at 
the time of said reduction in list price, purchased within 
thirty (30) days preceding the effective date of such reduc¬ 
tion in list price, and the amount which the said Dealer 
would be required to pay for said merchandise at the re¬ 
duced retail list price. Said credit memorandum to be 
valid as payment for any future purchases of the Manu¬ 
facturer’s products from the said distributor subject to the 
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terms and conditions prescribed by the Manufacturer at 
the time of such price reduction. 

Distributors. 


3. The Manufacturer, in order to obviate the ganger of 
violation by any outside distributors of the territorial fran¬ 
chise of the dealer, by a sale by such distributor to some 
other local dealer not having a franchise, will, in Its agree¬ 
ment with distributors, have a provision to the effect that 
such distributors will not sell outside of their owjn allotted 

territory. 

* 

The Dealer will secure his supplies of the Manufacturer’s 
products not directly from the Manufacturer,! but only 
through the Manufacturer’s wholesale distributor serving 
the territory in which the dealer is located. 

i 

! 

Retail Onlv. 

• j 

4. The Dealer agrees to market the Manufacturer’s prod¬ 
ucts to consumers only, and to forego the sale of Ithe Manu¬ 
facturer’s products to any other dealer or distributor, 
should such dealer or distributor hold the Manufacturer’s 
authorization or not. 


Franchise Xot Transferable. 

| 

5. This franchise is personal to the Dealer, and is not 
assignable or transferable without the written consent of 
the Manufacturer. 

! 

Branch Stores. 

| 

6. In the event that the Dealer has one or more branch 
stores, specific and separate authorization for each branch 
store must be secured, if granted. 

Dealer to Feature Manufacturer’s Products. 

7. The Dealer agree to make the Freed-Eiseipann Radio 
Corporation’s products his leading line and agrees that in 
exchange for the franchise herein granted he will maintain 
and feature such products as his leading line, and further 
agrees that the continuation of the franchise is! dependent 


! 

i 

i 

i 
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upon his carrying at all times a representative stock of the 
manufacturer’s products and his giving said products pre¬ 
cedence in his sales efforts, and that in any advertisements 
or other publicity conducted by the Dealer, the name 
“Freed Radio" will be mentioned. 

Invent orv. 

8. The Dealer agrees to furnish on the first of each month 
to the Manufacturer, an inventory of all of the Manufac¬ 
turer’s products which the Dealer has on hand. 

40 General Conditions. 

9. The Dealer agrees not to sell or dispose of any of the 
Manufacturer’s products under any other representation 
than that or those indicated on any notice attached or af¬ 
fixed to any such products, or the literature pertaining 
thereto, and shall conform to the educational and engineer¬ 
ing instructions of the Manufacturer. 

The terms of this agreement shall not be deemed to have 
been varied or waived except by an instrument in writing, 
signed by an authorized officer of Freed-Eisemann Radio 
Corporation, and all notice to the Dealer provided for here¬ 
in shall be signed on behalf of the Freed-Eisemann Radio 
Corporation by an authorized officer. 

The Dealer agrees actively to undertake the sale of the 
Manufacturer’s products in accordance with the terms of 
this agreement to the satisfaction of the Manufacturer. 

The termination of this agreement by either party, for 
any cause whatsoever, or in any manner, shall be without 
prejudice to the rights of the Manufacturer hereunder, and 
such termination shall in no wise nor to any extent release 
the Dealer from any liability for the payment for merchan¬ 
dise already delivered by the Manufacturer’s distributor 
to the Dealer. The. Dealer, however, upon termination of 
the contract at the instance of the Manufacturer, shall have 
the right to countermand and cancel any unfilled orders 
which the Dealers may then have pending, and the Manu¬ 
facturer or his Distributor shall, upon the termination of 
this contract in any manner whatsoever, have the right 
upon such termination, to re-purchase from the Dealer, at 


I 

j 

I 
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i 

the Dealer’s purchase price, any of the Manufacturer’s 
products which the Dealer then has on hand or uider his 
control. 

The Dealer hereby acknowledges receipt of a duplicate 
of this agreement and agrees that he will make nd repre¬ 
sentations in connection with the sale of any of tlie prod¬ 
ucts herein enumerated other than those expressly con¬ 
tained in literature or advertising material which lias been 
furnished or approved by Freed-Eisemann Radio Corpora¬ 
tion. And the Dealer understands that no representations 
or agreements on the part of Freed-Eisemann Radio Cor¬ 
poration are or have been made or given by or on behalf of 
the Freed-Eisemann Radio Corporation except tho^e herein 
enumerated. 

This agreement may be terminated by either party, upon 
giving the other party ten days notice in writing tolsuch ef¬ 
fect, and this agreement shall wholly cease and terminate 
ten days from the date on which either of said partlies shall 
give such notice in writing, by registered mail, addressed 
to the place of business of said party mentioned in this 
agreement. 

The Dealer agrees that he will refrain from advertising 
“used or shopworn” Freed Radio receivers in tlie public 
press and that he will refrain from displaying ^igns, or 
using announcements, literature, etc., which characterize 
as used or shopworn any Freed Radio apparatus offered 

i 

for sale. 

Service Department. 

i 

10. The Manufacturer will use the best efforts of its staff 
of factory service men to supervise the wholesale dis¬ 
tributor’s service department in order that the s^me may 
be effective for the repairs which the Dealer cannot make. 

The Manufacturer agrees to maintain a service depart¬ 
ment and to send the Dealer from time to time, informa¬ 
tion for the efficient management of the Dealer’& service 
department, including pamphlets, manuals and other such 
reasonable assistance as the Manufacturer sh^ll deem 
necessary. j 

i 

5—5140a 

i 

I 
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Sales Service. 

11. The Dealer agrees to display prominently all litera¬ 
ture, display cards, electric signs, etc., which the Manu¬ 
facturer supplies to him. The Dealer agrees to maintain a 
reasonable stock of the Manufacturer’s products, and to 
properly display the same in his store and display window, 
and to feature the Manufacturer’s products in his store 
and in his advertising. 

Serial Numbers. 

12. Each receiver as built by the Manufacturer has af¬ 
fixed to it a serial number. If this serial number is re¬ 
moved, altered or tampered with, the Manufacturer’s 
guarantee is automatically void on such receiver. 

This contract expires on the 30tli day of April, 1930, un¬ 
less sooner terminated as herein provided. 

This contract shall not be in force unless and until the 
same has been sent to the office of the Freed-Eisemann 
Radio Corporation in New York City, N. Y., and there ac¬ 
cepted and signed by an authorized officer of the Manu¬ 
facturer on its behalf. 

In witness whereof the parties hereto have executed this 
agreement as of the — day of-, 192-. 

FREED-EISEMANN RADIO CORPORATION, 
By-,-, 

President, Vice-President, or Treasurer. 

Accepted : 

Dealer’s Name:-, 

By-, 

Title:-. 

This — day of-, 192-. 

Witness : 


Distributor’s Representative. 
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41 Affidavit of Mose I. Speert. 

Filed November 22, 1929. 

i 

i 

* # * * # * # j 

i 

State of Maryland, 

County of Carroll, ss: 

i 

Mose I. Speert, first being duly sworn, deposes and says 
that he is the President of the Oriole Phonograph Com¬ 
pany, a corporation incorporated under the laws of the 
State of Maryland, with its principal offices at Baltimore, 
Maryland, and with a branch office located in the District 
of Columbia; that he has been President of the Oriole Phon¬ 
ograph Company since June, 1927, and as President directs 
its operations, both in Maryland and in the District of Co¬ 
lumbia ; that a part of the business of said company is sell¬ 
ing radio receiving sets and accessories as a jobber j to retail 
dealers; that the company maintains offices at 423 Homer 
Building, Washington, D. C., and handles exclusively Freed- 
Eisemann Radio Corporation receiving sets. 

Affiant further states that the Washington brancfh of the 
Oriole Phonograph Company conducts its business with the 
Freed-Eisemann Radio Corporation in the following man¬ 
ner; Under existing agreements, the Oriole Phonograph 
Company has the exclusive right as a distributor tjo handle 
the Freed-Eisemann Radio Corporation’s products, namely 
radio receiving sets and accessories, in the District of Co¬ 
lumbia. Orders for radio sets and accessories are sent in 
by the Oriole Phonograph Company to the general 'offices of 
the Freed-Eisemann Radio Corporation at 122 East 42d 
Street, New York City. These orders are subject tjo the ap¬ 
proval of authorized officers of the Freed-Eisemann Radio 
Corporation, and when approved, are shipped under 

42 bill of lading executed bv the Freed-Eisemann Radio 

mf 

Corporation, designating the Oriole Phonograph 
Company as consignee. The shipments under orders are 
made from the factory at Clifton, New Jersey, andj delivery 
of all radio sets and accessories is made to the Orible Phon¬ 
ograph Company when the merchandise is loaded on board 
the cars at Clifton, New Jersey. Remittances for radio sets 
and accessories purchased under this plan are made by the 
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Oriole Phonograph Company directly to the general offices 
of the Freed-Eisemann Radio Corporation by mail. 

Affiant further states that the Oriole Phonograph Com¬ 
pany conducts its business incident to the distribution of 
radio receiving sets and accessories entirely independently 
of the Freed-Eisemann Radio Corporation; that it employs 
its own salesmen, and pays all expenses incurred from the 
operation of the business: that the Oriole Phonograph Com¬ 
pany does not represent itself to be the agent or representa¬ 
tive of the Freed-Eisemann Corporation, and it is not an 
agent or representation of said corporation; that the Oriole 
Phonograph Company does not use the name of the Freed- 
Eisemann Corporation in conducting its business in any 
manner except to distinguish the radio sets and accessories 
manufactured bv them from other radio sets and acces- 
sories manufactured bv others. 

Affiant further states that Mr. Maurice F. McCarthy, as 
salesman of the Freed-Eisemann Radio Corporation, has 
never had, nor does he have now control or supervision 
over the business of the Oriole Phonograph Company trans¬ 
acted in the District of Columbia: that the said McCarthv 
merelv assists bv giving the benefit of his experience to the 
Oriole Phonograph Company, in selling radio sets and ac¬ 
cessories which they have purchased from the Freed-Eise- 
man Corporation, to retail dealers: that said sales 
43 contracts are made between the Oriole Phonograph 
Company and the retail dealers; that Mr. McCarthy 
is not in charge of the Washington office of the Oriole Phon¬ 
ograph Company, and neither he nor the Freed-Eisemann 
Radio Corporation has offices with the Oriole Phonograph 
Company, either in the District of Columbia or elsewhere. 

Affiant further states that the form of agreement entered 
into and now existing between the Oriole Phonograph Com¬ 
pany and the Freed-Eisemann Radio Corporation is the 
same in form as that set out as “Exhibit A” to the affidavit 
of Arthur Freed, herein. 

MOSE I. SPEERT. 

Subscribed and sworn to before me this ISth day of No¬ 
vember, 1929, 


ROY F. HERB, [seal.] 
Not art/ Public. 
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Affidavit of Harold E . Pelt a. 
Filed November 22, 1929. 


District of Columbia, ss ; 

Harold E. Pelta, first being duly sworn, deposes and says 
that he is, and has been since June 29, 1929, employed by 
the Oriole Phonograph Company at 423 Homer Building, 
Washington, D. C., as manager of the Washington branch 
of the Oriole Phonograph Company; that under iexisting 
agreements, said company purchases from the Frded-Eise- 
mann Radio Corporation at New York City radio Receiving 
sets and accessories; that said radio sets and accessories 
are delivered to the Oriole Phonograph Company bn board 
freight cars at Clifton. New Jersey; that payment!for said 
radio sets and accessories purchased from the Frbed-Eise- 
mann Radio Corporation are made by checjk mailed 
44 to their offices in New York City. j 

Affiant further states that on request from the 
Oriole Phonograph Company, a salesman, Mr. Maurice F. 
McCarthy, of the Freed-Eisemann Radio Corporation, 
comes to its offices at Washington for the purpose of assist¬ 
ing it in the sale of radio sets and accessories, which had 
been purchased by said company from the Freed-Eisemann 
Radio Corporation, to retail dealers; that Mr. Maurice F. 
McCarthy, on these visits, merely gives said company the 
benefit of his experience in selling said radio sets and acces¬ 
sories to retail dealers. 

Affiant further states that the Freed-Eisemaijm Radio 
Corporation has never had in the past, nor does it have 
now, an office or place of business with the Oriole Phono¬ 
graph Company in the District of Columbia; thatj the said 
Maurice F. McCarthy has never had, nor does he have now, 
an office or place of business with said company in the Dis¬ 
trict of Columbia. 

Affiant further states that neither the Freed-Eisemann 
Radio Corporation nor Mr. Maurice F. McCarthy has any 
connection with the Oriole Phonograph Company except as 
aforesaid, nor do they have any supervision or control over 
the business of said company; that the said Maurice F. Me- 
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Cartliv is not a salesman in charge of tlie Oriole Phono- 
graph Company. 

Affiant further states that on July 13, 1929, said Maurice 
F. McCarthy accompanied officers of the Oriole Phonograph 
Company in calling on three retail dealers to whom the said 
company was endeavoring to sell its own radio sets which 
had been purchased from the Freed-Eisemann Radio Cor¬ 
poration as aforesaid. 

HAROLD E. PELTA. 

45 Subscribed and sworn to before me this 21st day 
of November, 1929. 

[seal.] ' CAROLYN G. GROFF, 

Notary Public . 

Affidavit of Maurice F. McCarthy. 

Filed November 22, 1929. 

# # 


State of New Jersey, 

County of Camden , 

Maurice F. McCarthy, first being duly sworn, deposes and 
says that he was employed by the Freed-Eisemann Radio 
Corporation, the’ defendant above-named, at all times 
herein mentioned: that he was employed by said corpora¬ 
tion on April 1, 1929. at its offices located at 122 East 42d 
Street, New York City, as a salesman of radio sets and 
equipment manufactured by said corporation; that his 
duties as salesman of said corporation during said employ¬ 
ment were to negotiate for the sale of products manufac¬ 
tured by said corporation in the following states: New 
York, eastern Pennsylvania, Maryland, Delaware, District 
of Columbia, Virginia and North Carolina; that he was 
authorized by said corporation to solicit orders from dis¬ 
tributors in said states, and to assist distributors in resell¬ 
ing merchandise which had been purchased by them from 
the Freed-Eisemann Radio Corporation; that all contracts 
of sale resulting from orders procured by him were entered 
into at the general offices of said corporation by an author¬ 
ized officer thereof; that no authority to execute contracts 
binding the said corporation was given him, nor were said 
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orders procured as aforesaid l)iuding: on said corporation 
until they had been accepted and approved by an authorized 
officer of the corporation at its offices at Nbw York 
46 City. ! 

Affiant further states that he had no authority to 

* 

collect or receive monies for said corporation, nor has he at 
any time during* said employment collected or j received 
monies on behalf of said corporation. 

Affiant further states that he was served bv the! marshal 

• j 

with a summons in this cause; that during* all times men¬ 
tioned herein his offices were with the corporation at 122 
East 42d Street. Xew York Citv, and that at no time during 1 
said employment has lie maintained, directly or ipdirectly, 
for himself or for the Frecd-Eisemann Radio Corporation, 
an office or place of business in the District of Columbia; 
that he is in no way connected with the Oriole Phonograph 
Company, except in his capacity as salesman of the corpo¬ 
ration as above stated, nor is he salesman in chaifge of the 
Oriole Phonograph Company, as appears in the Return of 
the United States Marshal in his service of process in this 
cause, nor is he salesman in charge of the Freed-Eisemann 
Radio Corporation. 

maurice f. McCarthy. 


Subscribed and sworn to before me this 19 day of Xov., 
1929. 

- * PEARL BILLIXGHAM, [seal.] 

Notary Public. 

i 

My commission expires Nov. 15, 1933. 

i 

Motion to Quash Service of Summons, i 


Filed Xovember 25, 1929. 
##*#** k 

Now comes the Freed-Eisemann Radio Corporation, a 
New York corporation organized under the laws of the State 
of New York with offices at 122 East 42nd Stfreet, New 
York City, and appearing specially by its attorneys, Hamel 
& Doyle, for the purposes of this motion gnd for no 
47 other purpose, and moves the Court to Iquash the 
service of summons in the above-entitled cause upon 
Mr. Maurice F. McCarthy for the reasons following: 

i 

i 
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(1) That the said Freed-Eisemann Radio Corporation 
was not doing or transacting business in the District of Co¬ 
lumbia, on, or prior to, or subsequent to, July 18. 1929. 
That the onlv activity of said Freed-Eisemann Radio Cor- 

mf 

poration in the District of Columbia is in connection with 
the Oriole Phonograph Company, whom they occasionally 
assist in the solicitation of orders for merchandise. 

(2) That the said Freed-Eisemann Radio Corporation 
does not have and does not maintain, an office in the Dis¬ 
trict of Columbia. 

(3) That the said Freed-Eisemann Radio Corporation 
did not have an agent in the District of Columbia either on 
July 18, 1929, prior or subsequent thereto. 

(4) That the said Maurice F. McCarthy, on whom service 
of summons was made in the above-entitled suit, is not 
“Fred McCarthy,” as appears in the return of the Marshal 
made on July 18, 1929. 

(5) That the said Maurice F. McCarthy was not and is 
not a “salesman in charge,” as appears in the return of the 
Marshal under date of July 18, 1929. 

(6) That the said Maurice F. McCarthy was not doing 
or transacting business on behalf of the said Freed-Eise¬ 
mann Radio Corporation, either on July 18, 1929, prior or 
subsequent thereto, except for the assistance rendered in 
soliciting orders for merchandise. On July 18, 1929, the 
said Maurice F. McCarthy was assisting the Oriole Pho¬ 
nograph Company in soliciting orders for radio receiving 
sets and accessories. 

HAMEL & DOYLE, 

Attorneys, Appearing Specially for the 

Freed-Eisemann Radio Corporation . 


48 Supreme Court of the District of Columbia. 

Wednesday, December 4th, 1929. 

Session resumed pursuant to adjournment, lion. F. L. 
Siddons, Justice, presiding. 

******* 


Upon Consideration of the motion filed herein to quash 
service of defendant corporation, it is ordered that said mo¬ 
tion be and the same is hereby granted. Whereupon, the 
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service made herein on the 18th day of July, 1929, is hereby 
vacated, quashed and held for naught. j 

j 

Memoranda. 

I 

December 6, 1929.—Appeal noted from order of Decem¬ 
ber 4, 1929. Undertaking fixed at $100 or $50 cash. 

December 11,1929.—$50 deposited in lieu of Undertaking 
on Appeal. 

j 

49 Assignment of Errors. j 

i 

Filed December 11,1929. j 

i 

#*##### 

i 

The plaintiff in the above entitled cause, for appeal to the 
Court of Appeals from the orders and decrees entered 
herein files this, its assignment of errors, upon tlfe appeal 
so taken, and says that the Court in making said orders 
and decrees in the proceedings heretofore had, errbd as fol¬ 
lows : 

i 

1. In granting the motion of defendant to quadh service 
of process. 

2. In not holding to be sufficient the service of process in 
this suit which was issued against the defendant! corpora¬ 
tion and served on an employee of the defendant corpo¬ 
ration in the District of Columbia. 

3. In not holding that the defendant corporation was 
transacting business in the District of Columbia, j 

4. In other respects apparent of record. 

CHAS. A. DOUGLAS, 

EDMUND D. CAMPBELL, 

Attorneys for Plaintiff. 

i 

i 

Designation of Record. 

i 

Filed December 11,1929. j 

i 

i 

###### i# 

The Clerk of the Court will please prepare the transcript 
of record on appeal of the above entitled cause ahd include 
the following: 

6—5140a ! 


i 
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I. Declaration. 

2. Summons against the defendant with Marshal’s 

50 return noted thereon. 

3. Defendant’s motion to quash service of process. 

4. Affidavit of Arthur Freed and exhibit attached thereto. 

5. Affidavit of Harry R. Carroll and exhibit attached 
thereto. 

6. Affidavit of Mose I. Speert. 

7. Affidavit of Harold E. Pelta. 

8. Affidavit of Maurice F. MeCarthv. 

9. Memo., December 4, 1929, granting motion of defend¬ 
ant to quash service of process. 

10. Memo., December 6, 1929, showing noting of appeal 
by plaintiff in open Court, and fixing by Court of $100 cost 
undertaking or $50.00 cash deposit. 

II. Memo., December 11, 1929, $50.00 cash deposit for 
costs. 

12. Assignment of Errors. 

13. This designation. 

CHAS. A. DOUGLAS, 

EDMUND D. CAMPBELL, 

Attorneys for Plaintiff. 

51 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 50, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 76951 at Law, wherein Carroll Electric 
Company, a corporation, is Plaintiff and Freed-Eisemann 
Radio Corporation, a corporation, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of February, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 
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APRIL TERM, 1930. 


No. 5140 


CARROLL ELECTRIC COMPANY, a Corporation 

Appellant, | 

i 

vs. \ 

FREED-EISEMANN RADIO CORPORATION! 

a Corporation. 


BRIEF ON BEHALF OF THE APPELLANT. I 

i 


This case comes before this Court on appeal fromj an 
order of the Supreme Court of the District of Co¬ 
lumbia, quashing service of process which had been 
made on a non-resident defendant corporation, by serv¬ 
ing an agent of that corporation in the District of Co¬ 
lumbia. 

The Carroll Electric Company, a District of Co¬ 
lumbia corporation, brought an action at law in I the 

la 


i 


Supreme Court of the District of Columbia against 
Freed-Eisemann Radio Corporation, a New York cor¬ 
poration, for damages arising out of an alleged breach 
bv the defendant of a so-called “distributors fran- 
chise” which the defendant had granted to the appel¬ 
lant (hereafter for convenience called “the plaintiff”) 
for the sale and distribution by the plaintiff in the Dis¬ 
trict of Columbia of radio products manufactured by 
the defendant. The plaintiff claimed in its declaration 
that the distributor’s contract was unlawfully can¬ 
celled by the defendant, and that as a result of this 
cancellation the plaintiff has suffered damages in the 
amount of $102,987.42. 

Service of process was made by a deputy United 
States marshal of the Supreme Court of the District 
of Columbia on July 18, 1929, by serving a writ issued 
in the correct corporate name of the defendant on an 
employee of the defendant, one Maurice F. McCarthy, 
who was then in the District of Columbia. The defend¬ 
ant moved i to quash this service of process, first on 
the general ground that the defendant was not doing 
or transacting business in the District of Columbia, 
and, secondly, on the ground that the marshal’s return 
indicated service on “Fred McCarthy, salesman in 
charge”, whereas Maurice F. McCarthy, on whom serv¬ 
ice was made, was not a “salesman in charge” of the 
defendant at the time of service. As stated above, the 
lower court sustained the motion to quash service of 
process, and it is from that order of the court quash¬ 
ing service of process that this appeal is taken. 

The sole question of law involved in this appeal and 
referred to in the Assignment of Errors is whether 
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or not the defendant corporation was doing or trans¬ 
acting business in the District of Columbia in such a 
manner as to validate service of process made upon oiie 
of its employees who was served in this District. 

Statement of Facts. 

The motion to quash service was presented to tie 

i 

lower court upon facts stipulated by plaintiff and dje- 
fendant and embodied in certain affidavits filed in the 
cause. The material facts appearing from these affi¬ 
davits are the following: 

On or about February 18, 1929, one Arthur Freed, 
vice-president of the defendant corporation (a ria- 
tional radio manufacturer), had a lengthy conference 
in the District of Columbia with H. R. Carroll, Presi¬ 
dent of the Carroll Electric Company, regarding the 
terms of a proposed distributor’s franchise which fhe 
defendant contemplated granting to the plaintiff in 
the District of Columbia (affdt. H. R. Carroll, R. p. 25). 
Subsequently, on May 1, 1929, a formal written con¬ 
tract was entered into in New York City between the 
plaintiff and the defendant, called a “Distributor’s 
Franchise”. A copy of this contract is attached as 
exhibit to the affidavit of Arthur Freed (R. p. 19), 
and its alleged breach by the defendant forms the 
basis of the present action. ; 

According to the terms of this “Distributor’s Fran¬ 
chise” (R. pp. 19-24), the defendant (“Manufac¬ 
turer”) granted to the plaintiff (“Distributor”) a 
“Freed Eisemann Distributor’s Franchise” for the 

I 

District of Columbia and certain territory in adjacent 
states. The plaintiff distributor agreed to carry at! all 
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times a representative stock of the products manu¬ 
factured by the defendant, to exert every reasonable 
effort to sell the same at wholesale within its territory, 
and “to secure an adequate number of dealers to sell 
said products at retail within said territory”. Radio 
products purchased by the plaintiff from the defendant 
were to be bought at certain discounts f. o. b. Clifton, 
New Jersey, payment to be made on or before the 10fh 
of the month following purchase. The plaintiff dis¬ 
tributor agreed “to have every new dealer to whom the 
distributor sells the manufacturer’s products approved 
bv the manufacturer, and to have said dealer execute 
in triplicate the manufacturer’s ‘authorized dealer’s 
contract’ * * * and to forward the same in trip¬ 

licate to the manufacturer. If approved by and exe¬ 
cuted by the manufacturer, one copy of said contract 
shall be kept by it, one copy shall be returned to the 
distributor, and one copy shall be sent by the manu¬ 
facturer to the dealer”. The plaintiff accepted certain 
monthly quotas of radio units which it expected to sell, 
and agreed to order the monthly quotas regularly. 
Plaintiff also agreed to send to the defendant on or 
before the 5th day of each month ‘ ‘ a detailed inventory 
of all the manufacturer’s products on hand, and a state¬ 
ment of all sales made by the distributor to authorized 
dealers during the preceding month”. The agreement 
contained a provision that the defendant would pro¬ 
tect the plaintiff from a national lowering of prices 
of the products manufactured by it and also a pro¬ 
vision that the defendant would protect the distributor 
against loss upon any price reduction conditions stip¬ 
ulated in the manufacturer’s ‘authorized dealer’s con- 
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tract’ The defendant authorized the plaintiff to 
extend certain co-operative advertising assistance to 
dealers in its territory for newspaper advertising, and 
agreed to allow the plaintiff a certain credit on ac- 

i 

count of purchases, for any such disbursements in co¬ 
operative advertising with said dealers. 

The agreement also contained definite covenants On 
the part of the plaintiff “to act as wholesale distribu¬ 
tor of the manufacturer within the territory specified 
and to maintain, at the distributor’s (plain¬ 
tiff’s) expense, an office and show-room within the 
territory hereby assigned, with an efficient service de¬ 
partment and sales force adequately equipped to serv¬ 
ice and sell at wholesale the manufacturer’s products!.” 
The plaintiff agreed not to sell, advertise or display 
for sale any radio products other than those manu¬ 
factured by the defendant for the term of the franchise. 
The defendant reserved the right, however, to deal 
directly with national chain stores in the plaintiff’s 
territory. ! 

I 

The agreement also provided that upon its expira¬ 
tion, or sooner termination, the defendant should have 
the right at its election to repurchase from the plaintiff 
any unsold or undelivered stock “of the manufacturer’s 
products in the distributor’s possession”, at a price 
equal to the distributor’s cost f. o. b. manufacturer’s 
place of business prevailing at the time of such re¬ 
purchase, less the cost of any repairs or replacements. 

Operating under this distributor’s franchise, the Car- 
roll Electric Company proceeded to act as wholesale 
distributor in the District of Columbia for the products 
manufactured by the defendant, from May 1, 1929, 


i 

i 


j 
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until the agreement was cancelled by the defendant, 
effective as of July 4,1929 (R. p. 25). Accordingly, the 
plaintiff in the District of Columbia carried a stock of 
the products manufactured by the defendant and made 
payments therefor to the defendant by checks of the 
plaintiff drawn on a District of Columbia bank (R. 
p. 25). The plaintiff maintained at its place of busi¬ 
ness in the District of Columbia an office and a show 
room with a service department and sales force for 
the purpose of servicing and selling at wholesale the 
Freed Eisemann radio products which it had pur¬ 
chased (R. p. 26). Pursuant also to said agreement, 
the plaintiff attempted to procure and did procure in 
the District of Columbia nineteen separate retail deal¬ 
ers to sell at retail the radio products manufactured 
by the defendant which the plaintiff had purchased; 
and the plaintiff induced each of said dealers to exe¬ 
cute in the District of Columbia a so-called “ authorized 
dealers’ contract” with the defendant, which contracts 
when signed by said dealers were forwarded to the 
defendant in New York City and executed by it there 
(R. pp. 26-27). All of these dealers’ contracts were in 
full force and effect at the time of service of process 
in this suit (Affdt. H. R. Carroll, R. p. 27). 

The defendant, in carrying out the terms of this 
distributor’s franchise on its part, had a representa¬ 
tive by the name of Maurice F. McCarthy (on whom 
process was subsequently served) make frequent visits 
to the District of Columbia, some of these visits being 
made at the request of the plaintiff and others at his 
own instance or at the instance of the defendant (R. 
p. 27). Among the duties of the said McCarthy he was 
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to visit the plaintiff as distributor of the defendant in 
the District of Columbia; to assist the plaintiff in pro¬ 
curing retail dealers who would buy and sell radio prod¬ 
ucts manufactured by the defendant; to aid the plain¬ 
tiff in selling merchandise to such dealers; to inspect 
places of business of the plaintiff and said dealers, 

to instruct them in the advantages of the radio prod- 

• 

ucts manufactured by the defendant, and in everv 
way to stimulate sales of said products (R. p. 2t). 
These duties were all actually performed by the said 
McCarthy in the District of Columbia (R. pp. 27-2$). 
In addition to this, the defendant had the said Mc¬ 
Carthy and one Joseph Freed, who was also in its em¬ 
ploy, address a meeting of retail dealers in the City 
Club of Washington, D. C., for the purpose of stimulht- 
ing purchases by said dealers of radio products manu¬ 
factured by the defendant (R. p. 28) and the defend¬ 
ant, at the request of the plaintiff, sent to the District 
of Columbia certain expert mechanics in the defend¬ 
ant’s employ who assisted the plaintiff in repairing de¬ 
fective radio products which it had purchased frpm 
the defendant (R. p. 28). The defendant also furnished 
the plaintiff certain 4 ‘copy” for advertising literature 
for distribution to District of Columbia dealers and 
credited the plaintiff with a portion of the cost 1 of 
cooperative advertising expended by the plaintiff jfor 
such dealers (Affdt. H. R. Carroll, R. p. 26). 

It will be noticed that by the terms of its “Distri¬ 
butor’s Franchise” (R. pp. 19-24) the plaintiff Vas 
required to have every new dealer to whom it Sold 
Freed Eisemann radio products approved by the Freed 
Eisemann Radio Corporation (R. p. 20), and to liave 


i 
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each such retail dealer execute the 44 Manufacturer’s 
Authorized Dealer’s Contract” (R. p. 20). By means 
of this 44 Retail Dealers’ Agreement”, as it is also called 
(see Exhibit 1 to Affdt. of H. R. Carroll, R. pp. 28-34), 
the defendant was able to exercise direct and strict 
supervision over every retail dealer selling Freed Eise- 
mann radio products in the District of Columbia. Ac¬ 
cording to ! the terms of this agreement each dealer 
designated as 44 a Freed Eisemann Radio Dealer” is 
4 4 authorized to offer for sale, and sell the manufac¬ 
turer’s products at the dealer’s address” (R. p. 30). 
The manufacturer (defendant) agrees that if it should 
announce retail prices lower than those shown on an 
annexed schedule during the term of its agreement 
with the dealer, it will authorize the wholesale dis¬ 
tributor (i. e ., the plaintiff) to rebate the dealer ac¬ 
cordingly by issuing to the dealer a 44 Distributor’s 
Credit Memorandum”—this credit memorandum to be 
valid as payment for future purchases by the dealer 
of Freed Eisemann products from the plaintiff. The 
defendant manufacturer, in order to protect the dealer 
from having outside distributors violate the dealer’s 
territorial franchise bv selling to other local dealers 
not having such a franchise, agrees to have a provision 
in its agreement with each distributor to the effect that 
such distributor shall not sell outside of its own allotted 
territory, and the dealer agrees to secure 4 4 his sup¬ 
plies of manufacturer’s products” not directly from 
the defendant, but only through the defendant’s whole¬ 
sale distributor serving the territory in which the 
dealer is located. The dealer agrees to 4 4 market the 
manufacturer’s products to consumers only”. It is 
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agreed that the dealer’s franchise is personal to hijm 
and that it is not assignable or transferable without 
the defendant's written consent, and if the dealer has 
branch stores, separate authorization must be pro¬ 
cured for each branch store before sales may be made 
therein. The dealer agrees “to make the Freed Ei$e- 
mann Radio Corporation’s products his leading linb” 
and to feature the same, and to give said products 
precedence in his sales efforts “and that in any adver¬ 
tisements or other publicity conducted by the dealer 
the name ‘Freed Radio’ will be mentioned”, but :on 
the other hand the dealer agrees that he will make jno 
representations in connection with the sale of Freed 
Eisemann radio products other than that expressly 
contained in literature or advertising material which 
has been furnished him or approved by the defendant. 
The dealer agrees that he will refrain from advertising 
used or shop worn Freed Radio receivers and that|he 
will not display any signs or make any announcements 
characterizing as used or shop worn any Freed radio 
apparatus offered for sale. He also agrees to furnish 
on the first of each month to the defendant, an inven- 
tory of all the defendant’s products which the dealer 
has on hand. The defendant on its part agrees “to 
use the best efforts of its staff of factory service men 
to supervise the wholesale distributor’s service depart¬ 
ment in order that the same may be effective for jthe 
repairs which the dealer cannot make”; and the {de¬ 
fendant also agrees to maintain a service department 
and to send the dealer from time to time information 
for the efficient management of the dealer’s service! de- 

2 a 

I 

i 
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partment 4 4 and such other reasonable assistance as 
the manufacturer shall deem necessary”. It is pro¬ 
vided in the form of contract executed by the District 
of Columbia dealers that the contract should expire 
on April 30, 1930, unless sooner terminated as therein 
provided. (See Exhibit 1, Affdt. of H. R. Carroll, R. 
pp. 28-34.) 

All of the nineteen above mentioned dealers’ con¬ 
tracts between the District of Columbia retail dealers 
and the defendant, which the plaintiff had procured, 
were still in full force and effect at the time of service 
of process in this suit (R. p. 27). At the time of the 
service of process in this suit the defendant had en¬ 
tered into another so-called “Distributor’s Franchise” 
on the same terms as those embodied in the one which 
it had granted the plaintiff with the Oriole Phonograph 
Company covering the District of Columbia territory 
(Affdt. of Mose I. Speert, R. p. 36) and it was while 
visiting the representatives of the Oriole Phonograph 
Company in the District of Columbia that service of 
process in this suit was had on McCarthy as agent 
and employee of the defendant (Affdt. of Harold E. 
Pelta, R. p. 38). 

ARGUMENT. 

I. 

Introduction—Statute Authorizing Service of Process 

on Foreign Corporations. 

Service of process in this action was had upon Mc¬ 
Carthy as an “agent or employee” of the defendant 
corporation in the District of Columbia. This was in 


I 


accordance with the provisions of Section 373 of Title 
24 (formerly Section 1537) of the Code of Laws of tjhe 
District of Columbia, which reads as follows: 

i 

“In actions against foreign corporations do¬ 
ing business in the District all process mayibe 
served on the agent of such corporation or per¬ 
son conducting its business, or, in case hej is 
absent and can not be found, by leaving a cdpy 
at the principal place of business in the District, 
or, if there be no such place of business, by leav¬ 
ing the same at the place of business or resi¬ 
dence of such agent in said District, and such 
service shall be effectual to bring the corpora¬ 
tion before the court. I 

“When a foreign corporation shall transact 
business in the District without having any place 
of business or resident agent therein, service 
upon any officer or agent or employee of such 
corporation in the District shall be effectual as 
to suits growing out of contracts entered into 
or to be performed, in whole or in part, in'the 
District of Columbia or growing out of any tort 
heretofore or hereafter committed in the feaid 
District.” j 

(Note: The above section of the code is! re¬ 
ferred to hereafter under its old number, Sec¬ 
tion 1537, as it is designated by this numbdr in 
all of the adjudicated cases where reference to 
it is made.) 

II. 

i 

i 

j 

Distinction Between ‘‘Doing Business” and “Trans¬ 
acting Business”. j 

i 

Possibly in no phase of jurisdictional law does such 
confusion exist in the decisions of the courts of this 


i 

i 

i 

j 

j 
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country as in that concerning the validity of service 
of process on foreign corporations. What constitutes 
44 doing business” by a foreign corporation in a par¬ 
ticular jurisdiction is a question which has been con¬ 
fused in a maze of conflicting judicial decisions, and 
it is almost impossible to reconcile even the decisions 
of the Supreme Court of the United States on this 
point. Happily, however, the question as to when a 
foreign corporation is 44 transacting business” in the 
District of Columbia so as to make it amenable to pro¬ 
cess here in actions growing out of the transaction of 
such business has been interpreted and clarified by 
this Court of Appeals so as to leave no doubt regard¬ 
ing the application to such cases of the second para¬ 
graph of the statute just quoted. 

This Court in its opinion in Toledo Computing Scale 
Company vs. Miller , 38 App. D. C. 237, gives its inter¬ 
pretation of the purpose of Congress in adding to the 
first paragraph of Section 1537, the second paragraph 
which deals particularly with 44 transacting business” 
in the District. Hr. Justice Robb discusses the statute 
in the following language: 

‘‘Section 1537 * * * is in two paragraphs. 
The first paragraph relates to foreign corpora¬ 
tion 4 doing business' in the District. The sec- 
cond prescribes the method of service 4 when a 
foreign corporation shall transact business' 
here without having any place of business or 
resident agent in the District. That Congress 
had some purpose in mind in the enactment of 
the second paragraph must be assumed. * * * 
As originally enacted, the paragraph did not 
contain the word 4 employee ’. That was added 


13 


I 


i 


by the act of 1907, and furnishes further evi¬ 
dence of the intent of Congress to circumvent 
efforts on the part of foreign corporations j to 
evade local responsibility growing out of con¬ 
tracts entered into, or to be in whole or in phrt 
performed here.” (Italics by the court.) 

Elsewhere in the opinion of the Court of Appeals 
in this case, the following comment appears regarding 
the purpose of the second paragraph of Section 1537: 


“The purpose of the second paragraph of 
sec. 1537 of the Code (31 Stat. at L. 1419, Chap. 
854) to which reference has been made, yas 
obviously for the protection of residents of this 
District and to enable the Courts of this juris¬ 
diction to pass upon questions ‘growing out of 
contracts entered into or to be performed; in 
whole or in part’, here; in other words, Con¬ 
gress intended that if a foreign corporation 
should transact business here, it should be sub¬ 
ject, as to that business, to the jurisdiction of 
the local courts and not require the other parties 
to its contracts to go to Ohio or New Jersey 
for redress. The intent of Congress being plain, 
we should not permit that intent to be frus¬ 
trated bv indirectness. We therefore should 
regard the substance and not be too much con¬ 
trolled by the form, of the things done. It is 
reasonable and fair that if a foreign corpora¬ 
tion is permitted to transact business with; the 
residents of this District, it shall be subject to 
the jurisdiction of the courts of the District in 
the determination of controversies growing out 
of that business, whenever, in the language of 
the Statute, it has ‘any officer or agent or em¬ 
ployee’ here”. 


i 
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The distinction between the two paragraphs of Sec¬ 
tion 1537 thus discussed by this Court in the Toledo 
Scale case was further commented on and clarified in 
Hoffman vs. Washington-Virginia Railway Co., re¬ 
ported in 44 App. D. C. 418. In that case the Court 
of Appeals considers this section of the Code in the 
following language: 

“Sec. 1537 of the Code provides: * * * 

First, that in actions against foreign corpora¬ 
tions 'doing business in the District all process 
may be served’ on the agent of such corpora¬ 
tion or person conducting its business, or, in case 
he is absent and cannot be found, by leaving a 
copy at the principal place of business in the 
District, etc.; and, second, that when a foreign 
corporation ‘shall transact business’ in the Dis¬ 
trict without having any place of business or 
resident agent therein, service may be made 
upon any officer or agent or employee, ‘as to 
suits growing out of contracts entered into or 
to be performed in whole or in part in the Dis¬ 
trict of Columbia, or growing out of any tort 
heretofore or hereafter committed in the said 
District’. In this section Congress clearly has 
recognized the distinction made by the Supreme 
Court of the United States between the doing 
of business within a State at a place regularly 
established therefor, and the intermittent trans¬ 
action of business through agents who come and 
go.” 

This court then cited the case of International Har¬ 
vester Company vs. Kentucky, 234 U. S. 579, one of 
the leading cases on the questions of “doing business” 
generally by a foreign corporation, stating that “when 
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a corporation lias thus ‘manifested its presence’ within 
another state it is as much liable to the service of 
process there in a transitory action as would be an 
individual”. Numerous other cases are then cited, 
from which this Court outlined the jurisdiction of| a 
state over a corporation which may be said to be in¬ 
termittently “transacting business” within its borderi, 
even though it is not “doing business” generally, “[tn 
other words”, said Air. Justice Robb, “these cases ore 
authority for the proposition that where a corporation 
intermittently transacts business in a state other tlia/n 
that of its creation, having no regular place of business 
and agents in such other state to constitute its actual 
presence there, that state may mahe justiciable in !its 
courts questions arising out of the business actually 
transacted within its borders, but it may not do more.” 
(Italics ours.) 

In view of these decisions of this Court of Appeals, 
there should be no doubt regarding the construction 
of the second paragraph of Section 1537 in the District 
of Columbia. This Court has said in effect that ^he 
second paragraph was added to the original section 
1537, having to do with service of process on foreign 
corporations, for the express purpose of giving the 
courts of the District of Columbia jurisdiction over a 
foreign corporation which is not “doing business” 
generally in the District of Columbia, by making “jus¬ 
ticiable in its courts questions arising out of the busi¬ 
ness actually transacted within its borders— i. e. splits 
“growing out of contracts * * * to be performed, 
in whole or in part, in the District of Columbia^ or 
growing out of any tort * * * committed in said 
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District”. (Hoffman v. Wasliington-Virginia Railway 
Co., supra.) 

It is not necessary, therefore, in passing on the va¬ 
lidity of the service of process in this suit, to decide 
whether or not the Freed-Eisemann Radio Corporation 
was “doing business” in the District of Columbia so 
as to subject it to service of process in all cases. Coun¬ 
sel for the appellant believe that under the interpre¬ 
tation of “doing business” as made by the Supreme 
Court of the United States in the International Har¬ 
vester Company case, supra, the defendant corpora¬ 
tion must be held to be “doing business” in the Dis¬ 
trict of Columbia generally. But, regardless of this, 
there can he no doubt that Freed-Eisemann Radio Cor¬ 
poration is liable to suit in the District of Columbia 
on causes of action arising out of the very business 
which it has transacted with a District of Columbia 
corporation in the District of Columbia on a contract 
to be performed in part in this District. 

in. 

What Constitutes Transacting Business? 

A most recent case in the Supreme Court of the 
United States in which is discussed the question as to 
when a corporation “transacts business” in a state 
other than that of its creation, is Eastman Kodak Com¬ 
pany vs. Southern Photo Materials Company, 273 U. S. 
359, 71 L. Ed. 684. This suit was an action for dam¬ 
ages brought under the so-called Clayton Act, in the 
Federal District Court for Northern Georgia against 
Eastman Kodak Company, a New York corporation. 
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Section 12 of the Clayton Act provides that “any suitj, 
action or proceeding under the anti-trust laws against 
a corporation may be brought not only in the judicial 
district whereof it is an inhabitant, but also in any 
District wherein it may be found or transacts business 
and all process in such cases may be served in the 
District of which it is an inhabitant, or wherever }t 
may be found.” (Italics ours.) Pursuant to law in 
anti-trust cases, process was served on the defendant 
at Rochester, New York, and the question of whether 
or not the defendant corporation was “transacting 
business” in Georgia was discussed by the court in 
considering the venue of the action, which, as stated, 
had been laid in the District Court for Northern Geor¬ 
gia. Although the validity of the venue rather than 
of the service of process was under attack, the Supreme 
Court of the United States considered the question 0f 
the transaction of business by the defendant corpora¬ 
tion in exactly the same light as though it concerned 
service of process and cited certain of its own decisions 
on this subject. 

The Court said: j 

“It appears from this evidence that the de¬ 
fendant—which resides and has its principal 
place of business in New York—had not regis¬ 
tered in Georgia as a non-resident corporation 
for the purpose of doing business in that state, 
and had no office, place of business, or resident 
agent therein. It had, however, for many years 
prior to the institution of the suit, in a contin¬ 
uous course of business, carried on interstate 
trade with a large number of photographic 
dealers in Atlanta and other places in Georgia, 
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to whom it sold and shipped photographic ma¬ 
terials from New York. A large part of this 
business was obtained through its travelling 
salesmen who visited Georgia several times in 
each year and solicited orders from these dealers, 
which were transmitted to its New York offices 
for acceptance or rejection. In furtherance of 
its business and to increase the demand for its 
goods, it also employed travelling ‘demonstra¬ 
tors', who visited Georgia several times in each 
year, for the purpose of exhibiting and explain¬ 
ing the superiority of its goods to photographers 
and other users of photographic materials. And, 
although these demonstrators did not solicit 
orders for the defendant’s goods, they took at 
times retail orders for them from such users, 

which thev turned over to the local dealers sun- 
*> _ 

plied by the defendant.” 

The court said that under the above state of facts 
Eastman Kodak Company was not “found” in the 
Georgia District to make it amenable to service under 
the original language of the Sherman Anti-Trust Act 
authorizing service “in the District in which the de- 
fendant resides or is found”. The court cited People's 
Tobacco Company vs. American Tobacco Company, 
246 U. S. 79, which is one of the leading cases on the 
question of “doing business” generally by foreign cor¬ 
porations. 

The Supreme Court held, however, that under the 
Clayton Act, “the legal jurisdiction of the local courts 
was materially enlarged in reference to suits against 
corporations”, and cited Section 12 of that statute 
authorizing the bringing of an action “in any district 
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wherein it may be found or transacts business.” 
(Italics by the court.) It then said: 

4 * Since it appears from the facts already stated 
that the defendant, in a continuous course of 
business, was engaged, not only in selling and 
shipping its goods to dealers, within the Georgia 
District, but also in soliciting orders therein 
through its salesmen and promoting the de¬ 
mands for its goods through its demonstrators 
for the purpose of increasing its sales, we con¬ 
clude that it was transacting business in that 
District, within the meaning of Sec. 1*2 of the 
Clayton Act, in such sense as properly estab¬ 
lished the venue of the suit. ’ ’ 

j 

In reaching this conclusion, the Supreme Court held 
that this section of the Clayton Act was remedial in 
character and was for the purpose of “ relieving the 
injured person from the necessity of resorting for Re¬ 
dress of wrongs committed by a non-resident corpora¬ 
tion, to a district, however distant, in which it resides 
or may be ‘found’—often an insuperable obstacle—and 
enabling him to institute the suit in a district, fre¬ 
quently that of his own residence, in which the corpora¬ 
tion in fact transacts business.” 

In the cases which have come before this Court of 
Appeals arising out of contracts to be performed, jin 
whole or in part, in the District of Columbia, i. e. f fall¬ 
ing within the second paragraph of Section 1537, this 
Court has upheld service of process on foreign cor¬ 
porations where the transaction of business in the Dis¬ 
trict of Columbia by the defendant corporation w;as 
not nearly so evident and striking as in the case at bar. 
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The case of Toledo Computing Scale Company vs. 
Miller, 38 App. D. C. 237, came before this Court in an 
action arising out of a contract for the sale of a scale 
manufactured by the defendant, which contract was 
to be performed in part in the District of Columbia. 
The defendant was engaged in the manufacture and 
sale of scales. Its representative, on whom service 

was made in the District of Columbia, had no power 
to make a binding contract on behalf of his principal, 
but 

“He did have authority to negotiate a tenta¬ 
tive contract, and upon the acceptance of that 
contract, the goods were sent here. Its local 
representative, as is apparent from the circum¬ 
stances detailed, looked after its local interests; 
in other words, he was its ‘sales agent’ and was 
charged with the duty of representing it in mat¬ 
ters growing out of those sales.” 

This Court, in its opinion upholding service of pro¬ 
cess against the defendant, discussed and distinguished 
the two paragraphs of Section 1537 in language which 
has been quoted elsewhere, and said: 

‘‘The intent of Congress being plain, we 
should not permit that intent to be frustrated 
by indirectness. We therefore should regard 
the substance, and not be too much controlled 
by the form, of the things done. It is reason¬ 
able and fair that if a foreign corporation is 
permitted to transact business with the resi¬ 
dents of this District, it shall be subject to the 
jurisdiction of the courts of the District in the 
determination of controversies growing out of 
that business, whenever, in the language of the 
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statute, it has ‘ any officer or agent or employee i 
here.” 

i 

In the case of Berkeley vs. Culley, 42 App. D. C. 142,j 
the Court of Appeals upheld service of process against! 
the W. W. Kimball Company, a non-resident corpora-! 

i 

tion, in an action for trespass alleged to have beep' 
committed by the agents of the defendant when they 
attempted to remove from the premises of the plain¬ 
tiff a piano manufactured by the Kimball Company! 
which had been sold to the plaintiff by Culley & Sonj 
its Washington distributor. Culley’ & Son had been 
given the exclusive right to sell Kimball pianos in 
Washington. It had sold the piano in question to the 
plaintiff by conditional bill of sale and had then asf 
signed this contract to the Kimball Company r . Service 
of process was had on Earl D. Culley* of Culley & Son!, 
as alleged agent of the Kimball Company. 

The Court of Appeals in that case brushed aside th£ 
contention made by the defendant that it is necessary 
to show a general agency or an established custom of 
doing business in the District of Columbia before pro¬ 
cess can be valid under the second paragraph of Sec¬ 
tion 1537. After quoting the second paragraph of thiis 

statute the Court of Appeals said: I 

i 

“The general custom is not important, if the 
agency can be established in this particular 
transaction. It will be observed that the statute 
is not confined to general agency or an estab¬ 
lished custom of doing business, but it applies 
to a suit growing out of a contract ‘entered inljo 
or to be performed, in whole or in part, in the 
District of Columbia. ’ This suit grew out of tl|e 


i 

i 

i 

i 
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failure of the Kimball Company to fully realize 
upon the contract owned by it for the sale of one 
of its pianos in this District, a contract to be per¬ 
formed here. It is alleged that the trespass was 
committed bv the servants and agent of the Kim- 
ball Company. At that time it owned the con¬ 
tract, and Culley & Son were not only authorized 
to make the collections thereon, but plaintiff had 
been directed to so make payment.” 

From these cases it is apparent that under the law as 
it exists in the District of Columbia, and as it has been 
interpreted by the Court of Appeals of this District, 
a foreign corporation will not be permitted to defeat 
service of process in actions growing out of contracts 
entered into or to be performed in whole or in part in 
the District of Columbia on the ground that they are 
not doing business generally in this District. That the 
contract between Carroll Electric Company and Freed- 
Eisemann Radio Corporation, which forms the basis 
of this action, was to be performed in part in the Dis¬ 
trict of Columbia, surely cannot be honestly questioned. 
The Carroll Electric Company, under its contract with 
the defendant, was charged with doing numerous acts 
in the District of Columbia as agent for the defendant, 
among which may be mentioned the procuring of 
dealers’ contracts, the maintenance in the District of 
Columbia of an office, show-room, service department 
and sales force, the preparation and sending of 
monthly inventories, cooperation with local dealers in 
advertising, etc. Under its contract with the plaintiff 
the defendant corporation itself performed many acts 
in the District of Columbia, among which may be men- 
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no 

| 

tioned the extension of advertising credit, the co-opera^ 
tive assistance rendered by McCarthy, the work of 
Joseph Freed, and the furnishing of a service reprej 
sentative for repairing products in the District of Coj 
lumbia. j 

In fact, viewed as a whole, the situation existing 
under the contract which the defendant had wuth plainf 
tiff as distributor, and with the nineteen retail dealers 
in the District of Columbia, was such that the defendj- 
ant was able to and did maintain and transact business 
in the District of Columbia as truly and as effectually 
as though it had a complete sales plant here under it^ 
own corporate name. By no stretch of the imagination 
can the activities of Freed-Eisemann Radio Corporaj- 
tion in the District of Columbia be said to be confined to 
“solicitation”, although the wording of these contracts 
in question make it apparent that the defendant sought 
“to evade local responsibility’\ As was said by the 
Court of Appeals in the case of Hoffmann vs. Waslv- 
ington-Virginia Railway Company, supra, this evasion 
is exactly what Congress, by enacting the second parh- 
graph of Section 1537 sought to prevent and did pre¬ 
vent. 

Counsel for the appellee may cite and attempt to rel^ 
on the cases of Chase Bag Company vs. Munson Steam¬ 
ship Line, 54 App. D. C. 169, and Cancelmo vs. Sea¬ 
board Air Line Raihvay, 56 App. D. C. 225. Neither 
of these cases, however, have any bearing whatever 
on the case presented to the Court upon this appeal, j 
The Chase Bag Company was a Missouri corpora¬ 
tion having its principal place of business in St. Loui$. 
It entered into a contract with the Munson Steamship 

j 

i 

| 

i 
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Line, a New York corporation, for the transportation 
of certain freight from Mobile to Buenos Aires . It 
was for an alleged violation of this contract that suit 
was brought against the steamship line in the Supreme 
Court of the District of Columbia. This Court of Ap¬ 
peals held that the mere solicitation of business by the 
local agents of the Steamship Company, who had no 
authority to make a binding contract upon his prin¬ 
cipal, did not constitute “doing business” under the 
first paragraph of Sec. 1537 ( Chase Bag Company vs. 
Munson Steamship Line, supra). 

In the case of Cancelmo vs. Seaboard Air Line Rail¬ 
way, supra, Cancelmo sought to maintain an action 
against the Seaboard Air Line Railway in the Muni¬ 
cipal Court for $300 damages alleged to have been 
sustained by reason of delay on a shipment of egg¬ 
plants from Palmetto, Florida, to Philadelphia, Penn¬ 
sylvania. There was no allegation that the order for 
transportation was given in the District of Columbia. 
In this case, as in the Chase Bag Company case, the 
Court of Appeals held that solicitation of business by 
the local agent of the Seaboard Air Line Railway Com- 
pany did not constitute “doing business” in the Dis¬ 
trict of Columbia under the first paragraph of Sec. 
1537, even though the company, as an incident to ticket 
selling, issued certain scrip or mileage books for travel 
on railroads other than that of the defendant corpora¬ 
tion. 

The sole claim to jurisdiction over the defendant 
corporations in the two cases just referred to was the 
first paragraph of Sec. 1537 of the code, i. e., a claim 
that the defendant corporations were doing business 
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generally in the District of Columbia. These cases! 

fall among the so-called “ticket agency” cases which! 

stand somewhat arbitrarily in a field to themselves 

within the general realm of “doing business.” In ac^ 

tions where the sole claim that the defendant corpora^ 

tion is doing business in the jurisdiction rests upoii 

its maintenance of a ticket office, the courts have not 

encouraged the right to maintain the suit. 

In neither of the two last-mentioned cases, however^ 

did the action grow out of a contract “entered into of 

to be performed, in whole or in part, in the District 

of Columbia” or “out of anv tort * * * committed. 

* 

in the said District.” Before the Court of Appeals 
could have upheld service in these cases it would have 
been necessary for it to have held that the corporations 
were “doing business” generally in the District of 
Columbia. 

IV. 

i 

Recent Federal Cases in Realm of “Doing Business’!. 

There appears to have been a definite tendency ih 
the recent Federal decisions under statutes containing 
language similar to that found in the first paragraph 
of Section 1537 of our code to uphold service of process 
on a foreign corporation when it maintains distributive 
agencies in the State in which suit is brought. Und^r 

w i 

the majority of these recent decisions the Freed-Eise- 
mann Radio Corporation w~as unquestionably doing 

I 

business generally in the District of Columbia within 
the meaning of the first paragraph of Sec. 1537. 

Perhaps the adjudicated cases which present the 
closest similarity in facts to those of the case at b^r 

i 

i 

I 

i 

! 

i 
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are the cases in which process is served upon automo¬ 
bile manufacturers in states where thev have local dis- 

•/ 

tributors. In the verv recent case of Wilson vs. Hud- 

* 

son Motor Car Company , decided by the District Court 
for the District of Nebraska and reported in 28 Fed. 
(2d) 347, the question before the court was whether 
or not the Hudson Motor Car Company had made itself 
amenable to the Court’s process by “doing business 
within this state”. The following facts are stated by 
the court: 

“Defendant manufactures Hudson automo¬ 
biles and parts in Michigan, and there sells 
them to dealers in this state pursuant to written 
contracts with the dealers. These contracts in¬ 
clude a great many rules and regulations to be 
observed by the dealers in buying and selling 
cars and parts, but the dealers are buyers of 
the manufactured products and are not em¬ 
ployees of the manufacturers. The defendant 
does, however, have an employee continuously 
in this state called a ‘district supervisor’, upon 
whom the process has been served. This super¬ 
visor has a number of subordinate employees 
under him, and maintains an office in Omaha. 
The functions performed for defendant within 
the state by this district supervisor are to soli¬ 
cit persons to enter into dealers’ contracts with 
defendant and to keep the original contracts, 
correspondence, and records in the office here 
in the state; to help the defendant in holding 
the dealers up to the contracts they have made 
including, amongst many things, the adjustment 
of some disputes; to stimulate the purchase of 
defendant’s products by dealers; to take part 
in allotting available cars among the dealers 
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when demand exceeds supply; to boost the deal-i 
ers’ sales by many devices, some directed to the 
dealer and some to the public, and mostly care¬ 
fully planned out by the defendant for more or 
less uniform application throughout the 
country; to service some cars that may be com-} 
plained about by individual purchasers; and 1 6 
gather information and keep defendant posted 
about everything in this state affecting defend} 
ant’s interests.” j 

j 

Judge Woodrough held that under this state of facts} 
the Hudson Motor Car Company was doing business in 
the State of Nebraska so as to make it liable in a suit 
for damages for personal injury caused by an alleged 
defect in a Hudson automobile. 

Judge Woodrough said: j 

“I find no other activity upon which I cah 
put my finger and say that, of itself, it clearly 
evidences doing business by the Company in 
the State. It may be argued as to each of thp 
activities that it is in the nature of solicitation 
of business or advertising or that it is casual 
and therefore merely incidental and not of thje 
essence of the business.” j 

i 

| 

The court said, however, that when the activities weiie 
shown in their entirety, the Company was clearly doing 

i 

business in the State of Nebraska. 

Another recent case in the Federal Courts, involv¬ 
ing an action against a national automobile manufac¬ 
turer was that of La Porte Heinekamp Motor Company 
vs. Ford Motor Company, 24 Fed. (2d) 861, decided 
in 1928 by Judge Soper of the Federal District Court 
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in Baltimore. The La Porte Heinekamp Motor Com¬ 
pary brought suit against the Ford Motor Company 
for damages arising out of the alleged unwarranted 
cancellation bv the defendant of a distributor’s con- 
tract which it had granted to the plaintiff—the same 
cause of action as that presented in the case now be¬ 
fore this court. The Ford Motor Company filed a mo¬ 
tion to quash the service of summons on the ground 
that it was not doing business in the State of Maryland 
and the motion was overruled. 

It appeared from the testimony that the Ford Motor 
Company has no factory, warehouse or office in Mary¬ 
land and made no sales of automobiles or other prod¬ 
ucts to users in Maryland. The defendant appointed 
certain dealers in Maryland, but these dealers did not 
sell as agents of the company. Cars were purchased 
from the company by dealers outright and are shipped 
from Chester, Pennsylvania, on sight draft with bill 
of lading' attached, or if driven into Maryland, were 
delivered to dealers upon receipt of check. Dealers 
were appointed by the defendant company at Detroit 
upon recommendation of the branch manager in 
Chester. Other facts are stated by the court as fol¬ 
lows : 

6 ‘ Byron J. Wilson is the traveling represen¬ 
tative of the Ford Motor Company, under the 
supervision of the Chester branch, which covers 
Maryland, Delaware and Virginia. He has no 
office in Maryland, and has no authority to make 
contracts for the company. Speaking generally, 
his duties are to call on the dealers from time 
to time to see that they are carrying on the busi¬ 
ness in a proper manner, and that satisfactory 


I 
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service is furnished to the public. For the same j 
purpose, he also calls upon and inspects the; 
places of business of the sendee dealers or : | 
garages which render service and make repairs! 
to Ford cars. He endeavors also in every way! 
to stimulate sales by the dealers and to in-i 
struct them in methods of salesmanship.’ 7 

It was also shown that the traveling representative! 
of the Ford Motor Company, who was in Maryland! 
several days each week, would call upon the dealers! 
and service stations constantlv and would exercise an! 

v i 

intimate supervision and control over their business., 1 
The agent was useful in selecting dealers and service 
stations, his recommendations being submitted front 
the Chester branch to the factorv at Detroit for final 
approval. 

Each dealer would enter into an annual contract 
with the Ford Motor Company which was called a 
4 ‘Sales Agreement”, in which the dealer was granted 
the privilege of selling cars, accessories, etc., and 
agreed to maintain a properly equipped sales room 
and service station acceptable to the company an<ji 
prominently located. 

“The company was to be in no way respon¬ 
sible for any of the charges of the business. Thb 
dealer agreed to furnish before the end of each 
year an estimate of the number of cars he would 
sell in the following year, in order that the cond- 
pany might determine the prospective require¬ 
ments of its business; but the company, while 
agreeing to give the estimate careful attention, 
did not promise absolutely to furnish the earg. 
The agreement fixed the rate at which the cars 




i 
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should be sold by the company, together with 
the discount, and provided that the title to all 
the products should remain in the company 
until paid for. The price of the cars, and the 
amount of the freight charges to be charged 
bv the dealer to the retail buver were fixed. The 
dealer promised to obtain from each purchaser 
a written order, together with a cash deposit 
of a fixed amount, and to furnish these orders 
to the company upon request. The company 
was given the right to visit the dealer’s place 
at any time and check up the retail buyers’ 
orders. The agreement did not run for any 
particular length of time, for it was provided 
that it might be cancelled at any time upon 
written notice by either party.” 

The Ford Motor Company assumed no responsibility 
for the dealer’s obligations, but in practice maintained 
a rather definite control over the management of his 
business. As a matter of practice the dealer was re¬ 
quired to file a ten day report on a blank furnished 
by the company on the 10th, 20th and last day of each 
month, including a summary of retail sales and de¬ 
liveries during the period, goods on hand, orders on 
file for delivery and the number of demonstrations 
during the period. The dealers were called together 
from time to time for discussion with the agent of 
their common problems. The court said: 

“Summarizing this recital of the relations 
between the Ford Motor Company and the resi¬ 
dents of Maryland, who handle its products, it 
appears that, while the Company does not main¬ 
tain within the State an agent with power to 
bind it by contract, nevertheless the actual 
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supervision and control exercised by it through! 
its traveling representative is almost as com-| 
plete as if the dealers were its agents in all re-j 
spects.” 

The decision of the court was that the Ford Motor! 

i 

Company was doing business in the State of Maryland! 
and that service was properly had upon it there. 

The two last mentioned cases have been cited here 
as illustrative of the modern tendency of the Federal! 
Courts with respect to taking jurisdiction over foreign; 
corporations 4 ‘doing business” in a state. In each of 

i 

these cases the court held that the defendant corpora¬ 
tion was doing business generally so as to make it 
subject to service of process in any and all suits of 
whatever character brought in Nebraska or Maryland, 
respectively. But in neither of these cases did the 
court have before it a statute as far-reaching in if^ 
effect as is the second paragraph of Sec. 1537 of the 
Code of Laws of the District of Columbia. The Fed! 
eral judges in these two automobile cases went mucli 
further in establishing jurisdiction than this court need 
go, for, under the decisions of this Court of Appeals^ 
a corporation may be and frequently is “transacting 
business” in the District of Columbia so as to make it 

r 

amenable to process in suits growing out of contracts 
to be performed in whole or in part in the District 
even though it is not “doing business” here generally!. 

I 

Counsel for appellee may attempt to rely on certain 
statements contained in certain affidavits filed on its 

i 

behalf as tending to show that the defendant was not 
“doing business” in the District of Columbia on July 
18, 1929, the date of service, regardless of whether o^: 


i 

i 
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not it was doing business in the District at the time the 
contract with the Carroll Electric Company was in 
force. It should not be necessary to do more than to 
call the cburt’s attention to the fact that its contract 
with the Oriole Phonograph Company, which was in 
effect on July 18’, 1929, was identical in form with the 
Distributor’s Franchise formerly possessed by the 
plaintiff (Affdt. Mose I. Speert), and the fact that the 
nineteen contracts between retail dealers in the Dis¬ 
trict of Columbia and the defendant, which the Carroll 
Electric Company had procured on the defendant’s 
behalf, were still in full force and effect at the time of 
service of process in this suit (Affdt. of Harry R. 
Carroll). Under such contracts the defendant, on July 
18, 1929, was certainly “transacting business” in the 
District of Columbia within the meaning of the second 
paragraph of Section 1537. 

V. 

The Marshal’s Return Is Sufficient. 

The writ in this case under which service was made 
was directed against the defendant “Freed-Eisemann 
Radio Corporation, a corporation”. The Marshal’s 
return shows that a copy of the declaration, affidavit 
and summons was served “on the defendant corpora¬ 
tion within named by serving Fred McCarthy, sales¬ 
man in charge, personally, July 18, 1929.” 

No contention is made that the name of the defendant 
corporation as it appears on the writ or the Marshal’s 
return is erroneous. It is admitted that service was 
actually made upon an agent or employee of the cor- 
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poration in the District of Columbia by the name of 
McCarthy. Whether McCarthy was “ salesman in 
charge’’ is immaterial inasmuch as he was not the 
defendant mentioned in the writ. There was no im- i 

i 

proper or incorrect designation on the return. 

I 

Conclusion. 

i 

! 

i 

• i 

It is respectfully submitted that the contract between | 
the plaintiff and the defendant, which forms the basis j 
of the present action, was a contract which was to be ! 
performed and which was in fact performed in part in j 
the District of Columbia; that in the performance of ! 
said contract the defendant was transacting business j 
in the District of Columbia; that under the second 
paragraph of Section 1537 of the Code of Laws of the 
District of Columbia this is sufficient to establish the | 
validity of service of process in this suit, regardless of j 
whether or not the activities conducted by the defend- j 
ant show it to have been 44 doing business generally” j 

i 

in the District of Columbia; and that said service of j 
process is valid and should be upheld. j 

For the reasons stated, it is therefore respectfully j 

submitted that the Supreme Court erred in sustain- ! 
ing the defendant’s motion to quash service of process ! 
in this suit; and that the decision of that Court should j 
therefore be reversed. 
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